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ON-SITE CONSULTATION HEARINGS, OCCUPATIONAL -
SAFETY AND HEALTH ACT
\ .

lUESDAY, JULY 22, 1975

House oF REPRESENTATIVES,
SUBCOMMITTEE_ N MANPOWER,
CoMPENSATION, AND HEALTH AND SAFETY
oF THE CoMMITTEE oN EDUCATION AND LaBoR,
‘ Zashangton, D.C.

The subcommittee met, pursuant to notice, at 9330 a.m., in room
2175, Rayburn House Office Building, Washington, D.C., Hon.
Dominick V. Daniels, chairman of the subcommittee, presiding.

Members present: Regresentatiyves Daniels, Hawkins, Gaydos,
Risenhoover, Beard, and Mrs. Smith. ‘

Staff present: Daniel Krivit, Counsel; Denniése Medlin, clerk;
and Susie Nelson, legislative assbeiate. ‘

Mr., Daniers. ‘The Subcommittee on Manpower, Compensation,
and Health and Snfety will come to order. ‘

We meet this morning to consider legislation to amend the Occupa-
tional Safety and Health Act of 1970 to provide consultative services
to employers desiring to comply with OSHA standards. On-site
consultation was discussed on the House floor, June 25, during con- m
sideration of the Labor-HEW appropriations bill for fiscal year 1976.

As chairman of the Manpower, ompensation, and Heajth and Safety
subcommittee which has jurisdiction over OSHA, I pledged in the
course of this debate that I would quickly propose a consultation
bill and call hearings on this subject of great concern to my colleagues.

‘Accordingly, on July 14, I introduced H.R. 8618, to pravide for a
3-year program of consultation and education to employers requesting
these services from the Department of Labor. Four days of hedrings
on consultation are scheduled to afford Members of %ongress, the
Department of Labor and public witnesses an opportunity to bring -
their views to the attention of this subcommittee. K ‘

My single purpose in proposing H.R. 8618 is tp strengthen OSHA
by providing an additional progfam to encourage employers " to
voluntarily comply with safety and health standards establisied
under the act. Ms;r amendment will not weaken or diminish the ¥
vital enforcement provisions of OSHA, including: first-instance '
sanctions. I remain Ermly committed to the first-instance sandtions
provision in section 9 as the fundamental incentive to employers’
voluntary compliance prior to inspection. :

- My proposalpseparates the functions and personnel responsible for
enforcement and consultative services. Further funding of consultative -
manpower should not be at the expense of ap ropriations for com-
pliance personngl. I therefore include a new autliorization for consul-

1 . - .




tation and education to insure that funds are not siphoned from en-
forcement programs to finance consultative services. ,

The current program of consultative services to employers in States
without operational State plans was initiated through amendments to
the Labor-HEW appropriations bill of fiscal year 1975. I believe it is
incumbent on the authorizing subcommittece to investigate this pro-
gram of grants on a 50-50 matching basis to preempted States. As of
this date, 15 of the 34 preempted jurisdictions eligible for sec. 7(c)(1)
grants are participating. The remaining 19 eligible jurisdictions have
no form of on-site consultation. '

Twenty-two States currently have approved sec. ¥8(b) plans. Of

2
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these States, 20 offer onsite consultation; one State, Iowa, is planning .
this service; and another State, Utah, has chosen not to offer -
consultation. .

"TPhis subcommittee has conducted 27 days of oversight hearings’
sinco passage of OSHA in 1970. We have heard extensive testimony .

from Members of ,Congress and public witnesses concerning the
difficulties that many employers—particularly small businessmen and
women—experience In coming into compliance with OSHA standards.
Many sman business operators lack the financial resources to retain
private consultants to counsel applicability of OSHA standards to
their work sites. - ) .
I realize also that many States today are exgerfe_ncing fiscal “con- .
straints which preclude participation in the OSHA 50-50 contract
rogram for consultative services under sec. 7(c)(1). An employer,
wwever, should not be precluded from on-site consultation simply
because his State is unable to join in the matching grant program.
This subcommittee must therefore direct its attention to a program
that insures consultative services to employers in all 56 jurisdictions
covered by the Occupational Safety and Health Act.

This subcommittee cannot and must not deviate from its standing
commitment to millions of American workers to assure safe and
lealthful working conditions through enforcement of standards devel-
oped undersOSHA. I believe that we can further assist the working

< man and Woman by encouraging employers to voluntarily comply
with the standards. That is the purpose of my amendment and of
these liearings. -~

[Text of H.R. 8618 follows] D

[H.R. 8618, 94th Cong., first sess.] -

-A BILL, To amend the Occupational Safety and Health Act of 1970 to provide additional consultation and
edcation to employers, and for other purposes N

Br it enacted by the Senate and, House of Representatives of the United States of
America in Congress assembled, That section 21 of the Occupational Safcty and
Health Act of 1970 is amended by adding at the end thereof the following.new
suhsection:

_“(d)(1) In order to further carry out. his responsibilitics under this section, the
Secrctary may visit'the workplace of any employer for the/ purpose of affording
consultation and advice to the employer. Such consultative visits may be con-
ducted only upon a valid reqyest by the employer for consuitation and advice at
the workpince concerning the obligations of the employer under section 5. In
making consultative visits under this subsection, the Scerctary shall give priority
to small businesses and to hazardous workplaces. The Secrctary shall make and
transmit to the employer a written report, containing recommcendations regarding .
the elimination of any hazards disclosed during any such consultative visit. ) -
- “(2) No consulfative visit authorized by this subsection shall be regarded as
an inspection or investigation under section 8 of the Act and no citations shall be

-
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issued nor shall any civil penalty be imposed by the Secretary upon such visit,
except that: (A) where an employer fails to eliminate an imminent danger dis-
elosed during a consultative visit, tho Secretary shall takexny appropriate action

. under section 13 to eliminate such condition; and (B) if there is substantial-.

probability that death or serious physical harm to employees could result from
conditions disclosed during a consultative visit, the Secretary shall immediately
notify the employer of sucﬁ conditions and afford the einployer a reasonable-time
to eliminate such conditions. Where the Sccretary is not satisfied through a
further consultative visit, documentary evidence, or otherwise that such elimina-
tion has taken place, the Secrctary may take any appropriate action under this

ct. -
“(3) Information regnrding consultative visits shall not be transmitted to
representatives of the Secrctary engaged in enforcement activitics except where
necessary in order to carry out the provisions.of paragraph (2). .

, ‘(4) Except as otherwise provided, nothing herein shall affect the duties and
responsibilities of the Secretary under sectibms 8, 9, 10, and 13. Advice given
during a consultative visit shall not be binding on the Secretary in the event of
any inspection of the workplace. In the event of such inspeetion, a written report
of the consultation visit- may, with the consent of the employer, be consideréd by
the Secretary for the .purpose of determining the employer’s good faith in pro-
posing penalties. N . .

*(5) In preseribing rules and regulations pursuant to this subsection, the
Secretury shall provide for the separation of funétions between officers, employees,
or agents who conduct consultative visits purruant to this subsection.and officers,
employces, or agents who conduct inspections or investigations under section 8,

“(6) In order to-further carry out his responsibilities under this section, the
Seeretary shall ‘establish programs for the education and training of employers
and eniployees which, to the extent practicable, shall be conducted in local com-

ities and shall deal with hazards in 'pnrticufnr industries.”’. .

; Sre. 2. For the purpose of carrying out the amendment made by the first sec-

oUon of this Act, there is authorized to be appropriated the sum of $2,000,000 for

* the period beginning July 1, 1975, an® ending September 30, 1976, $7,000,000 for

the ﬁscac}/ymr ending September 30, 1977, and $8,000,000 for fiscal year ending
SeptemlsCr 39, 1978. .

Mr. Danrers. Our first witness today is Hon. Paul Findley,

Representative of the 20th Distriet of the State of Illinois.
extend to you, Paul, & sincere welcome to testify at these hearings.

STATEMENT OF HON. PAUL FIN'DIEY, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF ILLINOIS

Mr. FinoLey. Thank you vety much, Mr. Chgirman.

First of all, I would like to ghank you and the members of the sub-
committee for granting me thefopportunity to appear before you teday
to spéak in support of amendiry QHA to provide on-site consultation.

I am impressed with the spbed dvith which the subcommittee has
begun consideration of the sgvdral bills pending before it, and I am
especially impressed with the thairman’s bill, H.R. 8618.

Let me state at the outset th\t though I see area# where i might be
strengthened, I support it fully} I recognize it as.an advance and I
urge you to get an on-site. conultation bill before the Congress as
soon as possible. ' ) N

Five years ago, the Occupationgdl Safety and Health Act was enacted
into law. The initiatives set forth by the act have gone a long way
toward insuring the safety and health of the Nation’s workers, The

law, overall, is & good one. I voted for it. It has worked well. It has

been tremendously successful, I believe in reducing the number of,

- work-related casualties, enhancing productivity by cutting down on
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tary safety efforts on the part of employers. But, as in any complex
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piece of legislation affecting millions of .people, OSHA contains
' im;{erfeotions which need correction. Rerhaps the single most glaring |
fault in the law is the lack of provision™for prior on-site congultation.

Almost~from its enactment in 1970, many people recognized that -
small businessmen were going to run into difficulty in attempting to
interpret and comply with all the standards se fol'th in OSHA.
Many small employers simply do not possess either the technichl or - o
physical resources required to comprehend or fully comply with'all Ly
the OSHA requirements. Many conscientious small employers
sincerely concerned about the safety of their employees cannot .
eliminate violations simply because they do not know what violations.
exist. As the distinguished ¢hairman has noted, the single most Y
important problem facing OSHA is the “inability of the small business- '
man to learn what is expected of him.” e, _ g

 Regrettably, the act presently prohibits Federal inspectors from . .
_.offering nonpenal advice and consultation to an employer. Congress o
and the Department of Labor have tried to provide prior on-site
. consultation to small employers through the use of State personnel. kN
. This approach has been woefully deficient, however, for two reasons. R

First, there wer> problems of inconsistency between State consultants -
and inspectors.. The chairman’s bill, unfortunately, will not completely’:. 3
eliminate this problem. : . . .
: . More importantly, not everysState provides such services. In fact,
at present 31 States still offer no comprehensive consultative program.
Currently 60 percent of the working population does not have access
to any form of consultative services. :
The same day the chairman introduced his bill, I introduced a
bill H.R. 8619, which would, I believe, remedy many of the prcblems
. we are concerned about. It would permit p businessman to request
o that OSHA conduct an on-site consultative visit for the purpose of
.- advising him as to existing violations ard wlhat must be done to clear
them up without penalty. It would "allow an employer anxious to
- bring his workplace into compliance to request that OSHA officials
visit_the premises and render advice without fear of being cited or
{;enulized for his conscientiousness. Because my bill would amend the
asic law, it would extend coverage of on-site consultation to all small
employers with 25 or fewer employees in every State. I believe such
an amendment would tremdpdously enhance voluntary compliance Y
on the part of small employers. In addition, it would bring an im-
¥ortant element of fairness into the enforcement of OSHA and it would, ™

think, eliminate much of the objection to the act. :

My bill would also allow an OSHA inspector to exercise his judg- &
ment in determining wlietMer or' not to issue a citation in the course , '
of a routine inspection. Xach of us has heard the seemingly endless
accounts of employers who were cited for ridiculously minor or inno-
cent violations. I don’t think it is necessary to dredge up all of those ,
cases again. It is clear that they do occur and that there gre man
instances where citations should not be isSued because the yiolation is
minor, innocent, and of no immediate danger to health” or safety.
Under OSHA as it is presently written, an inspector must issue a
citation if he finds any Violation whatsoever—no matter how minor or
innocent. Toose

This is a startling anomaly in our American form of justice. In
every other form of safety regulation, for Bxample, mine safety and

.-~
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inspection, the compliance officer may use his discretion in issuing a
first-instance violation. He can hold g citation in abeyance for a period

~<.%f time sufficient for the employer to abate the hazard. If the em-

ployer does successfully comply, no penalt may be levied. Even a
traffic cop has more discretion than an OSHA inspector. . .

It is"important here to note that my bill would not prevent an
inspector from issuing a first-instance citation if for any'reason He
deemed it Warra_nted.gBut,, by allowing the inspector mors flexibility,
we are encouragifig an atmosphere of cooperation to bring “about
compliance that is so vital to the effectiveness of OSHA. ' -

I realize’ the primary difference between' my bill and the chairman’s
is that my bill would permit inspectors to provide consultation- snd
issue warnings without citations. 1 believe this is in the tradition of

American enforcement procedures. I am not aware of any-other area = -

of our society in which there is a separate corps of consultants separate
from those who issue citations. Perhaps there is, but.I am not aware of
1t. *« ’ ] R o )

- 1 think of the traffic violations, for example. The same officer wha
Itas the power to issue a traffic ticket also has the Ppower to issue a
warning. The same is true of safety inspectors for mines.

The corps of officers in the State of Illineis that enforce ICC reguila-
tions, also have the right both to issue citations and. to issue agv'rice
and warnings. : ' o, - S

So I thank you very much; Mr. Chairman, for giving' me this
chance to present my views. . . ;

Mr. DanieLs. Thank you, Paul, for your testimony,
~ I'think we basigally agree on the principle that is involved. I studied
your bill. In fact, I had my staff prepare for me an analysis and on the
main principles, we agree. . o .

There are some d?ﬁerehce’s; for example; ybu changed section 9 of
the act by striking the word “shall” and ins ting in’ lieu thereof,-
“may”. This deals with the first-instance violat(i%ns. : B

Now, I recall the hearings and the discussions that were held in
committee and with many people interested in the enactment of health
and safety law. It was felt at that time that this bill would brifg about

\’cigmpliance and the purposs was to encourage voluntary. compliance.

o liire a staff of enforcement officers to inspect the 4 million or more

- workplaces in - this' country would require a substantial amount 'of

money and with the present number of enforcement, officers that are
engaged by the Department of Labor, it would- take on an average
of 100 years to reach each and every workplace. So the possibility of -
an inspector going to a workplace once in 190 years gives the employer
2 good spread and, while I beliave most employers are anxious to
come into compliance and they want to-obey the-law, I think the,
, fear of sthe fact that he might be.cited should an inspector walk in
would encourage him to come into compliance voluntarily. By enact~
ment of legislation.we have before us today, whereby he can show his

good faith by asking for consultative services, itﬁgiye_s_l_l_imugvpn a - .

etter break, so to speak. . L )
So I disagree with section 4 of your bill, which modified section 9(a)

. of the,basic law. I personally would like to ses she basic law remain
- 8s it is because I believe that particular section of your proposal will -

weaken OSHA. o . -

g
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Mr. FinpLey. Could I make two comments, Mr. Chairman? ,
First of all, there is a question of expense and it would seem to me .
prudent to-permit the same trdined personnel who'have the authority
. to issue citations also to issue warnings and consultation both, for
-both sssignments they “would need pretty much the same training,
understanding, and skill, so why not use the same gorp$, and by that
means get more for our money. - ﬁ :
The second comment I woqu make is uhder my $3l every employer
. would have a pretty powerful incentive for v tary,com}_)ll)iance
becz}lse he would not know for sure that the inSpector on his first
visit to his.premises would find that he was making a conscientious -
effort to comply; he wouldn’t have the abolute fissurance that he
would just get & warning because if the inspector found flagrant viola-
tions' that in his judgment deemed & justification for a first-instance
violation, he wopfd have authority to 1ssue the citation.

Mr. DayieLs. Well, as to the first point about placing censultative
sérvices in -the hands of the enforcement officer, again we go to the
basie philosophy behind the act. . ‘

The ides is to bring employers into the voluntary compliance atti-
tude, because of the lack of ability to make an immediate inspectid.
The fact that we permit now or would permit, under this leg: ation,
an employer to ask for on-site consultation at his business site, does

\not give him a guarantee that an enforcement officer will not walk i
~So, you see, he still has that threat over his head if he is in violaflion
and he is still subject to penalty. , ' ,

‘As T said before, the idea is to have him voluntarily comply with the
act because we can’t.afford to hire all'of the offitérs necessary to
properly police every workplace in this country. You and I disagree
on that particular point.. ‘ h :

‘May I go t; g‘%he second-point where we disagree. . ‘

Your bill would only apply to employers emplflying 25 or fewer
employees, whereas, the Sl that I mtroduced, H.R. 8618, would .
permit * every employer, large and small, to .ask for consultative

. services. ~ , ) : : .

Mr. FinpLEY. ?certain, yould concur ingthe broader application
Of t/his. . Ignss, H 5'-.‘-..11.:::“;;“‘.#” L_' — “ " : R

Mr. Dantess. But I go .o step further than that. I give priority
consideration to small businesses and hazardoug occupations betause
I ¢an visualize a situation arising in some areas of the country where
the regional office is going to be swamped with requests for consulte-
' tive services. It may take a long perlod.of time to provide these‘-?sgices
to each gnd every employer ug‘cgr-re'fquest. K ' :

A

: ‘Therefore, I give s priority to the small employer as well as those

industries that are considered by the Department of Labor as extrd-
hazardous. : o " s S
Do you have objection to that? R ..
-Mr. FinpLey. 1 think that is very fine. That is in th& spirit of my
own provision on 25 or less. : ' . . . L
Mr, DaniELs. With those two points in-mind, I think basically
the bills you and I have introducecﬁ are substantially the same. I am
concerned about the first point raised here today. '

Mr. FinpLEY. Mr. Chairman, I know that any bill that proposes
a change in OSHA is bound to draw fire and become controversial
and I do commend you for introducing the bilk and I-express my

o
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appreciation for the fact that you have scheduled hearings and T hope-
it can move along promptly. # . ‘ ’ .

Mr. Danisis. I want to thank you for coming and being our first .
witness. . . - <" v .

Just ‘4 moment, our distinguished colleagite from Pennsylvania,
Mr. Gaydos: any questions for the withess? o : )
- Mr. Gavpos. As usual, it is my pleasure to welcome you along

with'my colleague who is most astute antl vodiferous on that matter.
I congratullate him. o o . .

I would Tike to ask you, Paul, if I may, what do you envision as
far as the numgper of employees necessary.to provide the contemplated
number of consultative visifs? : » B .

Mr. Finprey. Well, T wish I had an informed answer to that." It is
my understanding that OSHA now has, under this new authorization,
in the realm of 1,800 inspectors. That obviously is frankly, only a
fraction of those needed to assure that safety and health standards will
be obtained. Afi T correct? » s
 Mr. KriviT. ‘There are 1,000 in the field. . .

Mr. Gaypos. If I may add a little information, we have roughly
speaking, about 1,000 .employees out _ift the field actually maiing
inspections, that is, give or take a few hundred.

What do you envision, Paul, as to the.required number, that should
be ayailabié for the expected large amount of requests for consultative
services? Where are we going to get-these people? '

Mr. Finpoigy. I don’t W. I realize, too, this point. Weil, I
don’t have a precise recommeMation as to numbers, -

I heard it said during the debate on the recent appropriation bill
that the contemplated ‘number of inspectors, with those authorized w
by the bill as well as those already in service it would require about *
+. 50 years to make the complete rounds of all business places in the
country. Obvjously, that is not nearly enough. ) .

Now, maybe it is partly a question of ti ining. Mgybe with train- .
" ing they can do the Yob more speedily. I think that aps would be -
true. But it is quite clear to me we have only & fraction of those
required to do an efficient job of visitin utinely, not once every
50 years, but surely at least once everygﬁﬁxm, visit- the business
establishments of the country. . o

I believe in the act, and gythink it ought to be enforced. We have
to haye the trained skilled manpower to enforce it and we have only
begun| frankly. . R - .

Mr. Gaypos. Would I be too far off if I concluded as of this time,
based upot ‘our past experience, as far as enforcement officials an'd
number required; that we are-talking about sometling in theory
rather than practicality, for the simple-reason that I can’t envision
hiring or training enough people in the next 20 years to even ‘begin
to respond to those expected requests for consultative services. That
is how 1 feel aboutnit.?)don’t know, I would like to have your opinion
on it becausg,you are advocating certain changes: o

Mr. FINDLEY. Yes, sir. As I said before, I don't have any number
to recommend, but I gm sure that we ‘can train ntanpower for this .
assignment and I, for one, am ready to vote to provide funds to expand’ |
the corps sufficiently to do the job right. : SR
really think safety-and heaith of employees is vital and it is high
- time we provided enough inspectors to do the job properly.. .

R - iR
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Mr. ‘Gaypos. Would you be in & pesitionito rethink or reanalyzo
the requirement in your legislation es distinguished from the com-
mittee’s bill regarding the specific provision therein, which says once ¢
you applied fof consultative services, up until the time the services
- Awre endéred, you are not liable for any violation, including these small
insi cqnt violations? . : . e
) Mr. Fixouey, Well, frankly, I realize that my bill represents my )
* goal, my idealin the way of changes in the law." . ..
: - I would rejoice if any steps were taken toward that goal. I realize
that I can’t expect to see my bill become law, at least not in the near 4~v-~
future. So any step toward that I would certainly welcome.- ‘ ¢
One reason I put in the provision related to employers of 25 or less - ~
« ~is out of concern for the number of requests that would be made. I '
‘ that the greatest number lies within that category. Yet the
“/greatdst needs lie there, too; so I thought it prudent to limit the ap- .. _
}  plication of my provision just to the smaller employers. - .
Mr. Gaypos Paul, I am not trying to nail you down, but I do raise ‘
. a point I think that is a valid peint, to this effect, if we adopted,your
theory, it would, of natural consequence occur, that.everybody, how’
many are there—a0,o0r 6 million workplaces we haye—everybody wauld
make n simple request for consultative services, and have the benefit
- then of immunity from agy type of citation, big or small, danggrous,
hazardous, or what-hnve-you. That is what I uw;xid of. gf
« - Mr.FinpLey. Isce. - ] .
. 4 Trankly, I would be glad to consider meo{fification of that beeause *
I recognizeé the problem it would pose. ’ o :
- The other part of my bill I think is the vital part. That is changing ..
the word *‘shall” to “may.” - - _
Now, that kéeps, il{m sense, a club over the head of every employer,
arge'of small, but it also introduces this elemént of fairnéss which
. would permit an inspector to exercige his judgment gs to whether the
_sityation would-just'?y a first-instance violafion og not. ’ ’
Mr. Gaypos. I respect your position ant I do want to compliment
you a&,\\d I know that you want, in all sinCerity, to cooperate with the
committee to get logislation passed, and we value your support on
and off ghe floor. I mean that most sincerely. I
“Alor’g those lines, I presume you would jthen be in a position to
consult with us o1l our consultations? " : . —
Mr. FinprLuy. Yes, siy. As a result of thi} colloquy, Joe, I can sce
the problem imposéd by this immunity pgbvision and I think some ¢
: change should be made in that. - ’ oL ,
Mr. Gaypos, I appreciate your observation. . ' .
I will conclude by asking you,.on page 2, “Currently 60 percent of
theyq:aop]e ‘do not, have access fo consultative service.”

»

-

Vhat do you mean 60 percent of those working or workplaces? -
Mr. FinpLuy. I-think st applies to workplaces. ‘ ' o
Mr. Gavpos. Fine. Phank you very much for your usually informed v
and direct testimony. . - . - : ,
* Mr. DantuLs. Paul, may I ask this question. * )
A © There is angther differance basically between your bill and"my bill,
' and that isnfter the emploger requests a consultation onysite, my bill
provides for the consultative officer to furnish the employer witlg.a
repqrtﬁand' either gives him a clear bill of headh or says, “I find thi#

(]
i
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period of timo. : . .

Your bill does not provide for a 'writ#a roport. Would you support
a provision for a written report?

Mr. Finprey. I think the provision of the written report is very
vital. T wish I had included it in my bill. T think my bill could be imple-

he bill. :
Mr. DanteLs. T think it would be better, It would improve the act
hecauso it would allow the employer, in case he should o cited sub-

the consultative officer and it could be taken in mitigation of any
citation or penalty that the Secretary might seck to impose.

Mr. Fiyorey. I would prefer that your bill permit such a written
report to be used as a defenso against the charge. :

- Mr. Danters. T won't g}:o that far to say it does, but it could be con-

sidered in mitigation of the offense by the Secretary.

I now recognize the gentleman from California, any questions?

Mr. Hawkins. All T want to say is, I, too, want to join my colleague,
Mr. Findley, in expressing our respect for the leadership you have
given in this particular fiold.

I think it has been most encouraging and outstanding.

be genernl agreoment botween you mm the chairman of this subcom-
mittee with respect to the issue of consu ation.

However, your bill, particularly sectio 4, gaes much beyond that
issue and begins to get intb basic amendm ts to the act itself. .

“Mr. FINDLEY. That is right. v .

Mr. Hawxins. And thgt in a sense opens
problems we have had i/ passing such ogislation as this. -

I am wondoring whether or not, and this is purely from a matter of
stratewry point of view,Avhether or not that may jeopardize what most,
of us agree on, whiclyT think would be fairly simple to got passed at
this session, if we yfere to open up the act for certain changes, and
whether or not, frem a viewpoint of strategy that is desirable in
proposing it at tlis particular time. ' .

' Mr. Finorey/ Well, Mr. Hawkins, T have not examined thé’”g‘z—

i

or reopens some of the

maneness question. T
.. My own feeling is that the most important thing to do at this point
is to change the word “shall” to “may.” - ; o

Of course, that is in the basic act. Maybe that could be isolated in
.the bill in such a way as not to open up the rest of the act
to_amendmyont. '

I would ‘certainly favor that, if that is possible, because I think
that is the most vital step that needs to be taken.

It is, of course, desirable to provide consultgtion, but, as I mentioned
earlier, it seems to me a waste of resources tq establish a separate
corps for consultative service from the enforcement corps, when both
sets of personnel would ‘naturally be required to have the same

activities.

Why not just have the inspector corps authorized by changing the
one word shall to may offer to give advice on first call. .

14

¥
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that, and the other in violation,” and asks him to correct it within a

,.c;\{nentcd with a written report, but I think it is well to gpell it out in -

“sequently for a violation, to show that he followed the instructions of

-

With respect to the bill which you have introduced, there seems to

knowledge, the same skills and same understanding of business ,

ol
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Mr. Hawxkixs, I cortainly appreciato the answor and I think it is
woll thought out. Certainly, I think it has great morit and I have no
furthor questions. , ’

Thank you, Mr, Findley, and thank you, Mr. Chairman.

- Mr. Gaxpos. Will you yicld? X g .
. Mr. Hawxns. I yield to my colleague. -

Mr. Gaypos. One more question.

Talking about tho complicatod nature of this legislation, the desiro
of most people to want to comply but because of tho very difficult
intorpretations that are present-they cannot comply, and I have beon
thinking about this and trying to nn‘i).l%zo and comparo this admittedly
vory diflicult logislation with other difficult existing Federal legislation
such as the IRS whore you have just a myriad of complicated problems
and of changing court docisions; yot you have a right to consultative
sorvices involving IRS problems and . they do\ have people there -
availablo to consult. ) . -

As a practical matter, the way it works is that y
for a mistake, misinterprotation—what-have-you,
intent, yot you hgve these consultative services availabla to you, it and
when you noed them, in the meantime though your liAbility is perma-
nent from tho boginning: of the act, tho effective dite of it, until
ultimately you aro checked or found guilty of some infrection. | .

I am trying to draw this analogy lero, bochuso I dontt think, or I
can't envision, or I can't soo at this timg a practical solution to the -
provious question I raised with you whish you agreo is & problom;
that is, what do you do as far as the multitude of requests for consul-
tative servicoes wo can expect under this act.

. Do )igu gee any comparison in the probloms?

Mr. FixpLey. Yeos, sir. As I said before, as a result of our discussion
I recognize this exemption provision must be changed. I favor a
chango in.it. -

You mentioned tho consultative service provided by IRS, and I
bolieve I am correct in stating the samo people who spend most of

their time prodding arourd for establishing a case for violation o

IRS rogulations are ‘the ones called in for-consultatien. .

For example, I don’t know what your practice is, first, I call up

* for IRS information, one of the agents to help me to prepare my in-

como tax return, and it does not relieve me of liability in case an
error is found, but it is a consultative service I appreciate, but the same
men that comes in to help me prepare my’return spends most of the
year examining returns and going after violators of IRS. v

I believe I am correct in stating they use the same personnel for
consultative, work and for investigative~work. .

Mr. GaYpos. You make a point which I think requires further
consideration and analysis. - ' .

Mr. DanieLs. Th ou very much, Paul. oo

Yhere is a quorum call on the House ﬁoor, so I wish te announce
we will take a brief recéss and get back promptly, probably in about
10 minutes._ . T . .
- [Recessed.] ,

. DaniBrs. The committee will come to order. ,

Our next witness is Mr. Richard B. Berman, Labor Relations

Director, Chamber of Commerce of the United States.

e
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~ [Propared statement & Richard B. Borman Iollo‘ws:] '

Pucranep StaTeuest OF Ricuano B, BerumaN, DinecTon oF Lapon Lawgron
g CuAitnen or Couuency or Tis UNITED StaTEs '

I am Richard B. Berman, Director of Labor Law for the Chamber of Commerco
of tho United Statea, s ro

Tho National Chamber is the lurgcst. foderation of business and prdfesslonal
orgunizations in the United States and Is tho principal spokesman for tho American
businesa communlt,{. Our membership consists of 1,700 trade and professional
asyociations, 2,500 local, state and regional chambers of commerce, and over -
48,000 businesy firmy. Qur undcrlying faembership Is more than five million in~
dividuals and firms. . . '

As you know, we hayo appeared beforo this Subcommitteo beforo, secking tho
type of changes In tho Ocoupational Safoty and Health Act that you are contem-
plating todny, among othcrs. We arc ?lcnscd that the Subcommittce Chairman
and [[hlo other co-sponsors are on record In favor of onacting an on-site consultation
provision.

While wo have supported tho concept sinco it was first raiscd In the Congress,
wo have als6 shared our views on how such a program should boe administered.

Qur primary concern Is that, if such an advisory systom is cstablished, it al;:;/}

.

bo designed In such o way ag to encourago jts maximum use. Thercforo, I Wil

suggest several arcas of concern that if properly addressed, will make the pio o.ml
workable and acccptablc. . .

-

BECTIG 21(D)(1)

H.R. 8618 suggests that a consultative Inspeotiop shall bo conductgd bnly
upon-a valid request by the employer, without dcfining tho torm “valid/’ /

The 93d Congress debated this point on several oceasions, with many giiggdesting .
that this was an Intentional restriction on tho program’s uso. Tho thogry/was to
n\cﬁulro an employer to narrow his request down to Itoms that would rpviowod. |
Only that arca or ?lpcrnt.lon which an employecr specifically asked to hate nspeéted
would bo inspcoted. ) _

While wo cndorso the coneept of keeping the inspcotion visit shért/ especially
if that is what will satisfy tho omi)loycr, wo also encourage an/intorprotation
whero tho cmployer can lay. his faol Ity opon and ask forra gonoyal audit of his
work place not unlike tho walkaround inspcetion common under/scetion 8 of the:

act.

4

SECTION 21(D)(2)

This scction provides an approgch that is Inconsistont with tho truo concept of
consultation. It is ono of tho most'Skrious defeets in tho bill. .

As tho Subcommittco Chairman 'has notcd, a major roason for the bill’s intro-
.duction is that many omploycrs partidularly small ones, lack sufficiont financial
resources to rotain privato consultants to help them in-teri)ret. OSHA standards.!

The government consultant role, as we envﬁalon It, is not unlike that of an outside
paid consultant, This bill doviates dramatically from that concopt. Section 21 (d)(2)
suggests that, where tho consultation officer J)crscmully feels thero Is a substantial

robability that serious physical harm, as defined by the Scerotary, will result
rom ccrtain conditions, a scrics of mandatory orders will be set in motjon that
may result in linbilities not drcamcd of whicn the consultative visit wag first

requested. : . .
(}vloro specifically, an omployer may acknowledge that a given condition violates
tho Act but ccrtni’rlly not in the form of a scrious violation, as may be alleged b{
the consultant. What is the cmployer’s option at this point{' Does he comply wit
tho consultant’s demand although It may be wrongly asked of him? Or does he SR
" clect the alternative and wait for the Secretary to take #‘any npproprint.e.actlog/

undor the Act”? In the last Congress, the “‘appropriate action” involved a gectio

8 inspeotion. '

If that inspection is triggered and tho employer is found to have been ébﬁéé:
d

rcgarding the non-serious naturo of the violation, what relief will-bo afforded hi
when he is faced with & penalty for a non-serious violation, a penalty he wo
not have received if (a) he had never elected to have a consultative visit or (b if

_ *f21 Cong. Ree. 110, July 14, 1975, p. H 6796,

~,
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the consultant had been correct in his assessment. Also, when the Scction 8 inspec-
tion is made regarding the disputed vielation, what clse will be ingpeeted? Will
tho inspeetor look only at the disputed cgndition? I certainly doubt it. Arguments
regarding efficleney and mnnpoweyﬁﬁ“l\o advanced suggesting it would be
wasteful to send an inspeetor to a plant toMook at only one possible violation. ¢
. What if the employer agreed that it is o serious vlolnt? n hut fecls that the
abatement period i too short? The languago of the Act, plus the laek of relief in
this bill concerning that eventuality, suggest again that the employer must first
hold himself in contempt of the first order, be visited swith an inspeetion, reccive a
new abatement date for the violating conditlon and any other alleged violations *
(the date may be shorter than the orlginal one), apd then appeal the entire
decision to the OSHA Review Commission, seeking an bxtension of the abatembnt
date or dates as provided in Section 10 of this Aet. .

Obviously the employers most likely to beneéfit by. this consultative service will
often be tho very ones who will be reluetant to use it because of the potential \ -
open-cnded liability. :

BECTION 23(D) (4)” : :
We are also troublcd by the provision in.proposed Section 21(d)(4) to hold th %

Sccrotary free from the results of his advice, regardless of its worth. -

, _ On introducing this legislation, Chairman Daniels statcd that the consultant’s .
finding should not have any binding effcet on the Department of Labor due to .
the constantly ehanging conditions in the work glnce. Although there is merit to /
that argument where it applies, it by no means has universal applieation.

The only other reason advanced to date for this approach can be gleancd’from
the reeent debate on the House floor on.Labor Department appropriations. It
was stated that, while a eonjultative offiger “‘should be an expert in his ficld and
should be lmowiedgenblo of Al sdfety d(gylces rules and regulations . . .,”’ 4 “such
Government officers are o human and even if they possess expertise, even they
at times make errors . J£'3 /- ) : .

We do not disagree ¥ith this obseryation but find it curious that the employer,
known in this bill only by his appirent 1%k of expertise in dealing with the
government’s own rcgulations, is presumably still lra)eld to a higher degree of
expertise than the government.

ubjecting an employer to a monetary penalty for following the bad adyice
given due to “human error” is djfficult to justify. . R

Aggnrently, the expert government officer may unintentionally mislead the
employer into making unnecessary. modifications or may suggest a route of abate-
ment which an employer eagerly. gursucs while . another, less expensive gnd  ° \
perhaps more productive, course cotild be followed. Under H.R. 8618, the employer -
takes this advice and follows it at his risk. But to give a clean bill of health to an
opcration and Jlater cite the exact sar¥e circumstances for non-compliance and
assess 8 penalty is patently unfair, )

And to suggest that the way out of this dilemma is to seek a decision from the
Review Commission is not responsive to the problem. To expect the Labor

s Department to consider in its penalty assessment the engmloyer’s good faith and :
; expect the Commission to do the same suggests that the Congress should provide -
that relief without forcing the payment of legal fegs to obtain it. ‘ :

CONCLUSION

While we support on-site cohsultation, we feel the bill must be amended as
guggested to make the program workable and acceptable. This bill is not a cure-all
for the unjustified ills visited on employers by the Act, but it is a thy
beginning. i . w

AN

STATEMENT OF RICHARD B. BERMAN, DIRECTOR OF LABOR'LAW
FOR THE CHAMBER OF COMMERCE OF THE, UNITED STATES ~

Mr. Beraman. Thank you, Congressman.

The gentleman sitting on. my Teft is Hal Coxson, labor relations
attorney with the U.S. Chamber of Commerce. ’

Mr. DanieLs. Spell his name. o

"1 121 Cong. Rec. 102; June 25, 1975, p. H8165. -
8121 Cong. Res. 102, June 25, 1975, p. H6157.
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Mr. Bermax [spelling]. C-0-x-s-o-n. .

‘Congressman Iganiols,'l knoyw we are always infterested in timo
during these hearings. Although I havo a short ftatement, I will
entor it for the record and try to abbreviate my reyarks. :

Mr. Danigts. Is there any objection to unanimdus consent rogucst '

that Mr. Berman’s statement be introduced in the record in full

Hearing none, it is ordered. You Ty‘ proceed fo summmarize.it.

Mr. BErman. Congrossinan ‘Danie s, Congressman Gaydos, Con-
gressman Beard, as you very woll know, we hav supported an on-site
consultation bill for quite some years., .

As T sugwosted in my propared romarks, v
suggested that tho bill, if passed, be design
will actually be used. E

I support the bill; I support the concegt with sonye, I beheve,
some small changes, which, if i'oporlv implemented, would, I think,
make a real worthwhile consulIL)utwn bill t?at all businessmen would
support.
~ Mr. Daniers. Mr. Berman, I noticed the first question that you
raise with tegard to section 21(d)(1) of H.R. 8618.

have in turn always
in such a way that it

You mentioned the word “valid’’ is ngt defined wheto a request is

made by an employer for inspection.
0 you recommend the word ‘“‘valid’

be eliminpted? . %
Mr. BErMAN. T am not makjsg a spgcific suggestion, Congressman.
What I am suggesting is wl;*g):ould appen once the Labor Depart-
ment wore to get a hold of tfis pieca/of legislation if passed as intro-
duced, and promulgate regulations.
If you remember, back in the
introduced several bills on on-site
language which suggested that thi
rather specific. We made the point. that, if*yon were directing this at
small employers, at least they werb' the ones who were in most need of
consultation, they were often the very ones who could not make
a8 specific request not knowing /what was covered by the act, and

consultation, there was simi
request, by “‘an employer must be

therefore .couldn’t say “Come in and -inspect this machine or that-
area”’. We then suggested the term nof be used as a restriction in.

the prégram. C e e B
If the employer only wanté¢d one point inspected that would be
fine, but, large or small, it ought to be able to open up its doors-and

~ suggest to the consultative offigers to come in and make that inspection.

I am not suggesting this t¢rm would operate’in such a way always
to deny an emp%oyer that, bjit it might be'so interpreted without fur-
ther direction on your part. .

I think it should be noted in legislative history o}kotherwi'sc, the
Labor Department should/not restrict the consulfative visit because
the request is not drafted/ properly. . .o ‘

NIF.%ANIELS. I go along with yon and we can cover it by our report.

Mr. BErMaN, The major portion of my testimony I will suggest,
with a not-so-self-serving statement, is speculative as far as what the
bill would do in a giverl situation without anff further indication of
the committee’s intentidns or some additional anguage in the bill:

I havq laid out scen
that on(} the consultgtive ‘officer comes on the scene and begins an
inspection, if he has/ alleged that a conc(lition Would cause: serious

59-388—76 i
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injury, and is incorrect, ¢nd we have seen many review commissiZ)n
decisions where inspection officers made mistakes, or he suggests an
abatoment period which ig Yoo short, the employer may sufier. :

The workings of this bil
scenario where the employer fould havye to stand in contempt of the
consultative officer’s recommddations, find himself then thrust into
the enforcement procedures of the act where certain appellate pro-

~ cedures are available. : -

< Thereis not any appellate pro¥edure in this bill. I am not suggesting

/ we need an extended' appellate pcedure in the consultative bﬁl. But
wé do need one, for getting a longgr abatement period, if we are go'ﬁF
to have abatement of serious wplations in' the consultation hill.
Also there is not any way to appedlthat the alleged serious violation
may be a nonserious viontion and \therefore it ‘does not even qualify
for any followup visit.

I cite to youtthe appropriations atfiendment on consultation, which
Congressman Steiger offered and which was accepted in the 93d
Congress. Congressman Steiger’s legislative history, which was ac-
cepted by the Congress, to my knowlddge was there would only be
followup visits in the case of imminen§:danger.

* The Labor Department, unfortunately, did not finalize.their rules
along those lines and the Labor Dcparti%c;nt has ,su”ggeste& there are

followup visits for alleged serious violatigns. .

But the Congress did, the last time théy considered this particular
area of the law, suggest that there wowld only be followup of any
kind for imminept danger, which we still ‘support.- ‘

I am not suggesting there should not'be followup for imminent
danger. I suggest ig the area of an alleged serious violation the con-
sultativa officer will treat them as he treats alleged nonserious viola-
tions and leaves the report with the employer. .

Were that corrected, ;nu_ch of our opposition would be dismissed.

- Mr. Daniers. What/do you mean “in cage of a serious violation,
treat the employer in the same manner as a nonserious”? - -

In what way is he treated differently? - ' ’

Mr. BermaN. When -the consultative officer comes into a plant and

. saes that a machine is not, in' his opinion, in compliance with the
standard and also makes a determination, that were this a section 8
inspection he would cite for a serious violation he should not do any
more than he will do for a nonserious violation; that is, tell the em-
ployer, “You have a hazardous situation here and, as a consultant I
sui%est you clean it ug.” _ - :

: r. DanieLs. Terr days or 12, days? -,

Mr. BErmaN. No; just as in the gonsultation bill, there is no set

abatement period for nonserious violations I suggest there should not
_be a set abatement period for a serious violation or a violation that
-~ he alleges might cause substantial injury or harm. T

You are not really talkihg about gerious viplatidns here because
“serious violations’’ is a term of art under the act and there §re cer-

™ tain characteristics of a serious violation not contemplated infthe bill.
You talk about the injury itself; whereas, under the act, there
‘has to be knowledge of the violation or the employer “should have

known.” They don’t c}pemte"synonymously. However, the consultant’

should not have any

ollowup responsibility for an alleged serious or
alleged nonserious. S

‘ B

. .

. when plugged into the act, suggest a -
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Mr. DawnieLs. The employer has no responsibility? .

Mr. BErMAN, The empfoyer would have no responsibility under this
bill. I suggest the employer’s responsibility stems ffom the act. .

nd, a8 you suggested, in introducing the bill, the main reason for.

it was small employers and .2lso some large ones'do not have the -
capacity to hire outside consultants. Costs for outside consultants
given some of the standards, for instance, noise standards, call for
thousands and thousands of dollars, .

I thought from reading your remarks in introducing the bill you
were trying to give free advice, the same type of advice one could
hire on the outside. ) S

Mr. Daniers. T don’t comprehend the point, what you are trying
to convey? .

Mr. BermaN. If the small employer had the money to hire an
outside consultant, he would suffer no further liability. gnce the con-
sultant made his report and had given it to the employer. ;

Under your bill, when the consultant comes, there are certain araes
where section 8 enforcement procedure would be triggered.

Mr. Daniers. That is right. : -

Mr. BErMaN. I am suggesting the Labor Department consultant
does not fill the void you are suggesting, ,

Mr. DanieLs, I don’t expect exclusive exculpation from liability
under the act. I regret to say to you, as one member of this com-
mittee, I would be opposed to that. ‘

Mr. Berman. I was very much aware of that‘ﬁen I read the bill,
Congressman. :

Mr. DanieLs. We are not giving a first-instance violation excuse
" here. I do not believe tSut we should go that far. -

The basic theory an philosophy of the QSHA legislation is that
we impose a responsibility and if t{ere is vislation you are subject to
a citation and penalty. We propose to modify it by the committee
bill I have introducecfy by giving the emgloyer an opportunity to re- -
quest orgsite consultation and advice, but that does not excusé or

. exonerate him from any liability whatsoever, and even if the con--
ililxlxgative officer were to give him' the wrong advice, it does not excuse

Mr. BErmaN. That is, of course, my second troubling point, but
before getting to it, I would like to suggest two things: lgight now
and since 1970, the Labor Department has always maintained that
inspection officers should sit off-site and listen to the most horrendous
stories.of what appeared to be sgrious violations and that there would

- not be any danger of a followup inspection. - . _

That hfts always been the case. You could go in and suggest the
most horrendous’scene in your work environment, and there would
not be a followup violation. They would onl consult.

%ill‘l ﬁe§t that concept be transmitted to the worksite.

g £ . ,
ANIELS. I understand what you are driving at. -
Mr. BermaN. I might add, as &ngres’smun aydos suggested, -
the IRS ‘does a lot of consulting and you can go to them and suggest. -
one of the more intricate tax evasion schemes without disclosing
your identity and get advice. There is np penalty as such. You can
avoid penalty because You can avoid followup. ‘

) r
fa
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To give you an example, not necessarily on the nature of the viola-
tion or of the hazard, that gets to be rather emotional, but talking
about the problem of the abgtement period. If the consultative officer
comes in and sees what he believes to be a rather serious condition
and I stress believes to be, he may request that this could be cleaned
up immediately or within 30 days. Small emplo%rers, by their very
natgre, I think as a rule of thumb, don’t have thé cash flow of sene

. lar®®r employers and will tend to need, in some’ cases, rather long

abatement periods, periods that may be anathema to the normal in-
spector when he sees the violation in the shop,

There is no provision in the bill for extending this abatement period.
The only thing the employer can do is sit tight, wait, as I say, to find

‘himself ‘in comtempt of the consultative officer’s recommendations

and then be subject to, as you suggest in the bill, appro riate action

which heretofore has always been a followup inspection undersection 8.

What is oné to do when he wants a longer abatement period?
I am not suggesting you have intentionally evaded the point, but I
think it is & gap in the legislation which must be bridged. S
»Mr. DANIELS. -1t is & matter of opinion. We disagree agHin.
Mr. BesfmaN. Perhaps you have felt then, under the act, one should
be entitled<o appeals.of the abatement period, which you had in your

agpeals of abatement periods in the consultative phase.
Mr. IDanizrLs. If that employer should subsequently be cited for
violatioqihe has the consultative officer’s report, which he can utilize

' o?inal legislation, Congressman Daniels, but you are not giving

in the preparation of his defense. It is not going to exonerate him if the
enforcement officer finds violation, but 1t may be used by him in
mitigation of any penalty the Secretary may deem to impose.~ )

Mr. BERmaAN. Agdin, let me suggest this. v ‘

Mr. DanrgLs. Have you heard about the traffic cop reference that’
Congressman Findley makes reference to? Traffic cops make mistakes,
too. ) . ' - ’
Mr. Berman. I am well aware of it, and s6 do employers.

Mz, Dantess. So the cited motorist, whether arrested ‘or given a
ticket, appears in court before the judge. The cop tells his story and

_the defendant tells his story and somebody has to make a decision
“"somewhere along the line and whenever we deal with the human

element Somewhere along the line there is going to be a mistake made.
" Mr. BERMAN. I am suggesting'some relief ought to be given for a

~ very short abatement period. What is one to do? °

Mr. Daniens. That 1s a matter of judgment. The Secretary may
agree with the employer and he should have had .a longer period of
time. b
Mr. BErMAN. What I suggest is the employer must agree therc
must be a section 8 inspection unless you suggest otherwise. That
is the way things will work and the way the Labor Department’s
regulations read undér the’present consultative regulitions. : ©
hat happens is a section 8 inspection starts. And I might add,
which T am sure yow would support, when the section 8 inspecting

‘officer comes into the plant, he will probably inspect the entire prem-

ises as opposed to perhaps just one machine which was the subject of
the original consultative request. All.of the argurhents about man-

power, efficiency, et cetera, will be made to-spggest, when a section 8
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compliance officer comes into a plant to follow up & consultative offi- -y
cer’s inspection, he ought to be able to inspect the entire premises,
it.\gla.iiln, you have a disint‘éntive to use the act because of open ended
iability. . :
. Th‘ex?; ought to be some way to-appeal that abatement period. When
You speak about getting redress, you have to go all the way up through .
the Review Commission, and you have to spend legal fees. It is a
terrific example of “Catch 22,” where you have to spend more money .
“to save the money you are assessed Yor. : :
And, demonstrated good faith, which would be read by the unini- -
tiated as perhaps a complete exoncration of penalty doesn’t work
. that way. If you can show you had aconsultative officer come in and .
he &ave you his best advice, the gooll faith reduction in the Labor
Department’s eyes is worth-20 percent off of a possible $1,000 penalty.
lng, that is all it is worth at best. It may not be worth 20 percent.
- %’ Itis1 a.lto 20 percent and that can be substantiated by the compliance
manual. - ’ ‘ : v
Again, you may find a situation where the employer is visited with
& vision of  liability greater than that which he"would have had had
he never called. the consultative officer. That becomes a disincentive
"to use the program. That is what I am’ suggesting we not do, not giver
with one hand and take back with the other, i
There are not that many situations percentagewise where serious
violations are found. Most of the violations. percentagewise are non-
sc~us violations-and therefore, we suppose- that most of what I am
suggesting might occur would not happen at a percentage of all con-
sultative activity. . )
Because of that, it would not be that much of an effort for the com-
mittee to accept the fact that il some situations & few serious viola-
tions or alleged scrious violations will not be followed up on, so as
"not to create this image of fear for,the employer that if he uses this
program this open. ended followup inspection might occur.
It is going to happen in only a small number of cases. Being it
won’t happen that often, I suggest the provisions that refer to it are
" not that necessary. . \ ' ~ v
The objection to $25 fines is ludicrous. Tt doesn’t indieate 2 lack of
v enforcement on the part of the Labor Department when yoi look
- -~ at what they are fining. I believe they wou?d look ridiculous t¢ fine
for much more money because the violations are simple "which in
-turn points up, if I may, another problem. _
Mr. DanieLs. I don’t know how many ieriou's"viola.tions there are,
. but the Labor Department will be in here. ‘
' Mr. Berman. T am sure they will suggest serious violations are a. -
small part of the total enforcement pictdre. © e
- Mr. Daniers. Well, they will give us -%ﬁgures and I can’t argue =t
on that point. ) o - ) i
Mr. BermaN. Less than 10 percent and I say that conservatively, it s
may be less than 5 percent, are serious violations; so you are addressing
a problem here which is not that ereat. v , .
i Mr. DanieLs. Will you specifically make your récommendations. -
+ . We have several other witnesses and we are subject to a quorum eall
) callfer vote on the Housg floor; I-would like You to precisely enumerate
your recommendations®to this committee for amendment of the

. ey .

3 legislation under consideration. : . _ g

vo g
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 Mr. Berman. I will be happy to, Congre§sman. . | A

* Mr. DanieLs. Proceed to do so. . :

- Mr. BerMaN. Excuse'me. I will be happy- to. o
In the first instance, I S}lggest" the term “valid” be dropped from

‘section 21(d)(1).

I also suggest that in section 21 (d)'subje,ef‘to my talking with

committee counsel afterward, any reference to serious physical harm

or death be droppéd from the bill. I think that would céver-the problem.
If you drop the proviso found in 21(d)(2)(b), that would take care
of the possibility of following up on serious. : :
Mr. DanteLs. What page of that in the bill?
Mr. BERMAN, Page 2, it starts at the middle of line 16.
- That would take care both of the problem of abatement and the
followup on alleged serious? =~ -+ ' :
I also note that in 21(d)(4), where you suggest that an inspection
officer, with the Labor Department, shall not be held responsible for
the advice given by a consultative officer. Some relief: might be

]

suggested, perhaps a directive by the Labor Department, that more |,
than 20 percent can be given to an employer off his penalty if he -
followed the instructions in good faith of the consultative officer.

It seems patently ridiculous to me. to pass a bill like this which
suggests an employer knows nothing and the expert, the man who

knows the rules and regulations, is sent ‘to the employer, tells him

what is wrong and not wrong, the employer follows the directions
and then is visittd by an inspection officer, who gives a penalty with
the employer getting a percentage reduction off of the fine for foli)wing
bad advice. - 4

There should not be any penalty. You are suggesting continually
that the penalty is the ingentive to comply. If %hls man did every-

thing trying to comply, what good is a penalty? He could get as much
. as an $800 violatioh at the outside with a good faith effort, and I:
. don’t think it is very fair.

‘If those problems were corrected, I would suppor“t‘ the bill
. . )

unqualifiedly.

Mr. DanieLs. Have you unythin.g further to add? N
Mr. BErmaN. No, sir. : ‘

Mr. DanieLs. The gentleman from i’ennsylvuniu, Mr. Gnyéios.‘

Mr. Gaypos. I have no specific questions, but I would like to make
a couple of observations and maybe ask you a question. o

Are you and I in full agreement that most, if not all, of the requests
for consultative services are by a small businessman. It could be.some
big * businessman, but primarily small businessmen, as it usually

involves financial inability to hiré expert advice to -interpret -the

statute? Do you go along with that? .
Mr. BERMAN. I don’t know why most small businessmen would

use a Labor Department consultant as opposed to an outside

consultant. _ .
I can only assume that lack of resourcés to hire a private con-
sultant figures into a large number of cases; but I yv{quld only be

uessing. - . , :
. Mr. éAYDOS. The reason I asked you is because I find it very, diffi-
eult to reconcile your position, and may I stand corrected if I am
stating it improperly. In mostinstances the chambers nationally, state-
wide and locadly, usually take the laissez faire attitude of ‘‘hands off;””

-
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we will ,hn.nd"our own business ard we will take care of our own "
: co’ﬁpﬁgated problems. - ER R o ’
.. How®er, when. the situation is one of enforcement and ‘possible
penalty-is involved, the whole philoso hy is twisted and it becomes a
loy, and you start asking for excu patory provisions, “Give us a .
reak; extend it; detay it.” - . o . -
I can’t.reconcile your positiors myself and maybe you can throw
some light onit:~ -~ . L PO
~ Mr. BerMan. I certainly can. I : -
Congressman Gaydos, our laissez faire attitude operated in 1970
. when the suggestion was made not to pass the act. = ..
. Mr_Gaypos. That is obvioys. R .
M ERMAN. Now that you haveé done it, all we want to do is
understand it. Congressman Daniels is suggesting® that,.. “We are
: going to let you understand. In some instanees, it is for free and in
. some instances we will-give a peralty.” - v . ‘ _
- I don’t think it is too much to ask-ef the GoVernment, once they
es e "~'§qanS«u rule to help comprehend it. I don’t think 1t reflects on our - .
: 4

. x/ : ”

aissez faire attitude.
Mr, GAypos. Let me respond. - , :
In bringing up. my celebrated example in comparison,, the TRS
statutes, they are very complicated, ten times-as complicated, and
you get no breaks. You are hable from the time the statute is passed .
and the-amendments thereto, period. There is no 'exculputgfy period
and no exceptions and no extension of time and no delay.c -
When it becomes effective, January 1, 1976, that is it, and you .
“know that is the case. How do you compare it? Where ig one different
from the other?‘Purticularly,t{is one 1t ,seems to me to have more
importance because it deals with human life: oL _
r. Bervan. The IRS has a great campaign to educate people
that they don’t-haye to go to some of these commercial services for
 help. The various commercial services that help in preparing tax
. forms are not unlike a paid consultant in this situation. -
I am only asking for the relief-from the Lgbor Department ‘that -
people are,able to get from IRS. To be able to walk in, as they are
. able to"do today to an area office tell the most horrendous story
. and get a calm and collected answer, and go back home without
- -an fgur of a followup. R Wk
- RS operates this way and people accépt the system. The problem
*with OSHA is that a large minority of people never ucceEted the
' systein because they never had seen it as ‘a fair system. This is an
< %  attempt to change that and if you change it halfway, then you have
" ‘only d%ne half the job. ' v
M. ‘Gaypos. When you are discussing your tax problems with
- an.investigatory agent or in a routine check or voluntary check; you
name it, any situption, if you tell them you have not lpa.id' your taxes, .
believe me, you will have someone come along; a collection agent,\or
you are going to find yourself being the subject of some investigation
of soine sort and possibly an indictment, you’know that.
Mr. BerMaN. If you are talking to ah agent who has made it his
- _intention to audit, you certainly are in a far different position thar
if you“go and ask for advice. : ‘ .
i’Ir. Gaypos. I won’t dispute that.

.24
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- Let me ask, Are you and I on the same wavelength and don’t you
.. and I both understand: in this-situation here-as long as we provide
<. some type of consultative services of some nature, that yoy are de-
l#¥ing the effectiveness of this act? . o : '
Mi. Berman, I don’t agree. o : v ‘
Mr. Gavpos, Don’t you and I,think along the same lines, that is .-
- th%t the primary, ultimaté end is, the delay in enforcement of this -
N act ’ ‘ S .
‘Mr. BEr#an. I don’t think so at all, because you are admitting - ‘
-that you are placing in effect a new progfam. . - . .
. Now, perhaps you could make that argument. - - = :
-« ‘Mr. Ga¥pos. lythink the act wag in existence before 1970., ~
Mr. BErMaN. What I suggest'is 3 you put the consultative program .
in effect and employer A makes no use of it, he has not d¢layed en-
_ forcement of the act and if employer B calls on a consultatjve officer,
he has not delayed it either”because you have the inspe¢tion force q-
out there and I am sure organized labor will ngt let, ygu transfer :
funds from inspection to consultation. , ‘
Mr. Gaypos. Don’t you agree, that as sure as you are sitting there, - "
it is impossible for us in any way to legislate an effective forte, whether - "%
onsultative services, or enforcement services, because we could be
re for 'the next 15 or 20 years and not have sufficient\personnel
available to make visits and‘we t«fk about once every 100 years with
_ 'Q'/ the existing. 1,000 inspectors in the field. ‘
You and T know as a practical matter that if we {don’t
-threat of some type of financial loss or fing of some sort, you knqw that -
* practically we can’t enforce the act, and you know it. Every business-
man knows it.. I S
Mr: BerMan. I agree with you. if you are going to go on a|strict,
enforcement approach, you wﬂ{ never accomplish the job. - .-
" "IRS works because people accept the program and seelit ds one
where voluntary compliance is expected; you dught to be trymg to .
direct the acceptance of thé act in this instance in the sam¢ way..
. I believe in putting a program like this into effect for those people -
with a problem. A person may not hf¥e a problem this year, but may
~ build' a_plant g year from now-and want to call in a .cons&%}tative
officer. IF he does not accept the act, and views it as a -questipnable
piece of legislation you dor’t get that kind of cooperation.. i - ° .
Mr. Daniers. Will gou yield? There is a lot of talk abouigR& \ -
I 0

~ and.I don’t know whether or not it is being used to-confuse the record
here; so_let us get something straight. Let us assume that Mzl A-
goes to IRS, asking for assistance in'the filling out of his tax returm
or advice, he receives that advice. : R \
Does that make him immune from filling a false tax return and -~ ™
from prosecution? U ~ . A
Mr. Beaman. No, sir; it does not. S
Mr. DanieLs. Well, why all of the talk about IRS arfd comparing .
it with this act? .o ' . ‘ A
~ Mr. BerMaN. Well, we are only makink the comﬁgn_son of 1o .
followup; at least, I am; no followup inspection by the IRS. What if T
decide to claim a dog as'a”dependent?” - . whinn o
# Mr. DanieLs. There is no-guarantee that IRS-will not come™ig,
_ - Mr. BERMAN, Nothing that triggers it, but: you have—— - = .
N Mr. DaNisrs. How? . o . _ ; L,




Mr."BermaN. The, consultant says you have a violation, and the
employer Sayg he doesn’t. He stands pat. He gets a.followup. :
fIgoto IERS and say, “I want.to claim my dog as a dependent,”
. .and they say, “You can’t do it,” I can declare the dog and if I put |
“~down the name as ‘“Jane,” I have no greater chance of an inspection
or audit by IRS than had I played the game properly. |
AMr. DanteLs. ¥ou have a giﬁ‘erent situation apd this act is intended
to-help the working man and' woman to protect their lgealth and safe'(tl}
and we are primarily concerned about that.- .
Mr. BErMAN. But the’consultative bill, is differemt.- Congressman
Daniels, ;you said in your remarks, for instance, thay we will not have
employees on walk-arounds. This is a small, a very, very smalMBratui--
tous gift to employers under the act. You are, at least by your re- -
. marks, trying to do something for @)loyers. 7 :
\ “Mr. DanieLs. Mr.-Gaydos. _
Mr. Gapyos. Mr. Berman, wquld you agree with me that the
¢ Jprimary and probably exclusive %@rpose of providing consultative
services is,to assist the individual *businessman ipvelved, and it is (
" .not by any stretch of the imagifiation, directly or indirectly, te be -
interpreted as, one, to givé immunity or to give some-fype ofsdelay?
N Is{)l’t that the reason why we provide ;this consultativ pRervice
ere? | ‘ o ‘ S
Mr. BEruaN. To give assistance. I have not suggested any im-
Bunity ands have not suggested real delays. If you pass the bill and
nobody uses it, where are the delays? ) S
" _If you pass the bill and everybody uses'it, where are the delays?
You still have your own enforcement mechanism. . ST
As I-understand it, somebody. could walk in the day after\the
cer is there, conduct a section & investigation, and do everything
he would have dgne had the employer never asked for the consuliation,
Mr, Daniers. Walk in the same day? Lot
Mr} BermaN. And it wbuld not be affected by the fact that he had
a ‘consultative visit. There is no delay and I have not asked fo ny-
Q thing except to say when you suggest good faith, when"you guggest o
- that an employer has followed the advice of the consultative officer,
and- has done everything he requested, you should not on one hand
say, as you did in the record, that inspectors are human so they make |,
mistakes and on the other hand, say the employer who follows the
‘mistake, should cough up the money. That does ot seem fair to me. .
Whenever someons tries to do away with first-instance sanctions-you
chaim. Klou need it as an incentive to com ly. If the employer did
everything you wanted, why penalize *him? ecause-he was human?
- Mr. Daniers. I don’t want to take from him beéause he is human..
"We obviously don’t agree along those linés because I don’t think
you should make an atferhpt to create some type of immunity, as you
have suggested. It is ndt £Il)1e case in most other statutes or enforce-
. ment -laws. - ' R . \ S .
A Mr. BERMAN. Are you tir g to collect penalties or trying-to- get
the workplace into shape? The immunity- I' suggest is immunity from -
penalty, not immunity-from compliance with the act. e
Mr. Gaypos. Well, let me respond on what we -are trying td ac-

"comglishh. il‘he chambers of commerce, gational; statewide, gnd lo'c}tlil,'
are mot helping us attain ‘those ends. Let me give it to yo& straight,
ge %r _’_jnc/— .

and I will ank with you; these aré nothing but dilatory tactics
and they'are ebstructionist. ~ | - B :
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You asked and I responded. | = - _ ) .
. Mr, Beruan. If I may respedtfullySay so, siy, I don’t bolieve that
“you have really understood what\Fhave been trying to say.’
It may have been m{ inability to convey it properly.
" We are not looking for exculpatory proVisions; we are not-lpoking
for nn{body to get out from underneath the act., ' P
- In this piece of legislation, I'am only su‘gigesting ou do what you .
appear to be doing. en you say ‘“‘good faith,” that you say it as
everyone interprets it. : : . ) ' -
If someone hits dome everything they .could; they shouldn’t bo
* penalized. That is all I sugﬁgst in an“exculpatory provision.
Mr. Gaypes. I yield back my time. . . 3
Mr. Daniets. I recognize the gentleman from California, Mr.
Hawkins; any questions? - s

1 You a
|
|

Mr. Hawxkins. 1 am sorry,’I didn’t hear the presentation, and I
apologize to-the subcommittee and Mr. Bgrman. . .

I thought certainly we were trying to help the businessman and
businesswoman. B ,

If we are not, I would hope we can get together on some changes
which would makd it acceptable. P .
I think that all of us are trying to de-what wé feel is right in trying '
w to provide some consultation. . '
So T hope that we will do this in the spirit of trying to amend the’
bill, if necessary, to meet the objections. . , .
As I say, I have not had opportunity to read what the objections
. are, but T would hope that we don’t lose communication so that we'
can’t at least work out some worthy compromise.
» I have nothing else to say, Mr. Chairman. - ‘
Mr. DanieLs. The gentleman from Rhode Island, Mr. Beard. Any’ *
questions? : s N .
- Mr. Bparp. Yes, Mr..Chairman. C :
_ This bill basically kelps the small businessman and by helping the
small businessman, gkh Ips the worker and that ig good enoug for
me. It is going to wobk. C ' . ) Co

Mr. DanieLs. Mrs. Smith, do you have any questions? _—

Mrs. Smrte. I am sorry, 1 didn’t get to hear the testimony, so .
don’t have any questions.

- Mr. Daniets. Thank you. .=~ , =

Do I get your last point that was developed in your discourse with. -

) ‘Colrvllgreésmsm Gaydos, that you are seeking a first-instance sanction?
r. BERMAN. No, sir. You already have first-instance sanctions..

Al T am se¢ldng is what I requested earlier in the area of penalty
and I am reselving my response to your question to that. o N

When someone. complies or attempts to comply with what a con-
sultative officer hihs suggested, on a followup inspection, if ‘there is
-one, and the working conditions have not changed, you are talking
about apples and apples; that there not be any penalty assessed”in
the first instance. He has done what the Labor Department told
him to do. ‘ : X o

I dl?m’.t think the .Labor Department can take refuge intheir
mistakes. : ' S -

. Mr. Daniets. I just wanted thag point clear. Thank you.

Mr. Berman. Thank you, Congressman. * o

Mr. Daniets. Our next witness is Mr. James D. “Mike” McKevitt
of the National Federation of Independent Business. =~~~
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STATEMENT OF JAMES D. MGKEVITT, WASHINGTON COUNSEL T0
THE NATIONAL FEDERATION OF INDEPENDENT BUSINESS

Mr. McKryirr. Good morning, Mr. f}mirman and menrbers of
the committee. .- . B : B .

I would like to respectfully request that the Chair as announced
incorporate my remarks in_their entiréty and d will address myself to
some brief*’remr{:cs in the interest of the fact the Hopse is in session.

Cove

Dr. Daviers\I ask unanimous consent that the -statement of
Mr. McKevitt be introduced in full in the record at this point. -
objection?: v oo ;
Hearing none, it is so ordered. , o
[Statement of James D, “Mike” McKovitt follows:]

PREPARED STATEMENT oF JamEes D. “Mike” MoKevirr, WAsHINGTON COUNSBL
" T0 THE NATIONAL FEDERATION OF INDEPENDENT Btmmriss .

Mr. Chairman, members of the Committee, it is o distinet pleasure for me to
ancnr efore you again today to disowes the views of the National Federation
of Indefyendent Business (NFIB) and its 427,000 member firms with respect
tﬁ) ol%.lfi Ae tconsult,ntlon for small employers under the Occupational Safety and

en. ot. . . ' ’

NTIB firmly belleves that the l{zonl of OSHA—preventing the useless, job-
related loss of health, limb and life—will never be‘reached: until the mxiaresent
distrust and suspicion of the law by the small business community is eliminated.
We view the establishment of an effeotive and c%uitnble on-site consultation
program as an importfnt step in this direction and we strqnlgly feel that this
program must be successful or OSHA will not be suceessful. To cmphasize this
Point let me reiteratec what I said in my last appearance before this Committee.
If the consultation program is not effective, if consultation is nat sought by
cmployers, if consultation is not likely to lead to the identification andgGorrection
of the same hazards that an insgcction would find, then the consulta rogram
will be a failure and, the small busigessman will be vindicated i ferling that
the burcaueracy is picking on him. In cssence, if consultation i3 no ceessful,
neither is OSHA.” -

OSHA has been a point of cont,rovcrs% and a method of measuring business
or Inbor loyalty for too long. It is time to ury the old antagonisms that surround
it-—it is time to take it out of this cate ory and make it a workable program.

NFIB is committed to making OSHA more workable and more equitable.
We are very concerned with safety in the workplace and we have been worki{%g
closely with organized labor, this Committee, and.the Department of Labor for

- some time toward this end. We have stressed ppsitive. points, such as on-site

consultation; in our publications and testimony, and we are now, in the process
of distributing the Department of Labor's new Standard Digest, a very valuable
document, to'our entire membership: We are'alsd deeply aware of the constructive
attitude exhibited by the Chairman and members of this Subcommittee and of the
hard work done by the staff..You have done & great deal to create a climate -
cohducive to reasoned discussion of the issue and we commend you for the sound,
positive steps you have taken. . . . . R

Tho result of all this hard work and cooperation became clearly evident last
Tuesday when the Chairman and th& Ran g Minority Member of .this Sub-
committee introduced H.R: 8618, a bill to set up a much neceded on-site gonsulta-
tion -program for small employers. While we do have some rescrvntioﬁstnho*ut
H'Rt'; 86 t8;( NFIB feels it is 2 move in thé right direction and vgill work for its
enactment. - : . _ N ’ - "

When I appeared before the Subcommittee last April to discuss on-site cons
sultation, I innumerated four major points that NFIB felt would be needed for
4 successful consultation program. They were: . . .

1. Adequate funding; - . ‘ ‘ i

2. Qualificd consultation personnel: . o ) o,

"i{. Depassement of Labor jurisdiction over both consultation and compliance;
an . s - . ' PR ot




N

o4 . :

4. Cooperative attitude in tho adininistration of the rrogmm. Wé still believe | .
the incorporatién of these crucial points will bo cssential to any successfil on-site : _
Frogmm and we urge that the Subcommittee cover them in‘its report or in the ‘

egislative history of the amondment. -

Aftet studying H.R. 8618, we have noted several other points that cause us
some concern. In the order of their importance they are: . :

1. The non-binding nature of the consultant’s advice on the compliance officer;

¢ 2. The need for making the program available in all 50 states with 100 percdnt = «
federal funding; and —_— . T

3. Tho need to olarify an “iinminent danger’”” situation vis-a-vis onc in which
there is “‘substnntinl probability” of “death or serious physical harm.

Sinco this is & matter of some importance, I would like to briefly amplify NFIB’s
eoncern with each of these threcoints. . . ’

NFIB's {;reat.est concern with™I.R. 8618 is the non-bipding nature of the OSHA
consultant's advice on the OSHA compliance officer. Section (d) (4) states, “advico -
given during 4 consultative visit shall not be binding on.the Secretary in the event

* of any inspection of theworkplace.” In cssence, this language will makoit extremely
difficult to convince the small businessman that on-site consultation is nothing
more than a bureaucratic ploy or a ‘‘Oatch 22” type of situatién. Let mo explain. .

. Under the present langunge.it would be entirely-possible for a small businessman
\ to request & consultative visit, bring his workplace into compliance with the con-
sultant's advice, and still be inspected, cited and fined the week after he complied ,
with the consultant’s advice for a violation the consultant cither missed or failed
to mention, Now, we are not suggesting that the business be allowed to avoid
compliance with the law, but we stronﬁ,ly believe that it should not be cited and
fined aftor asincero effort to eomgly with the law. -

It would also be possible for the consultant to advige a firm to make major nrid
costly alterntions in its equipment or physical facility. If the inspector is not bound
by this advice, he could reverse it or demand additionial, new changes that could
needlessly double or triple the cost of compliance. On top of this the employer
could be cited and fined for changes or equipment suggested by the consultant.

This does not seem to be much of an incentive for the stnall businessmen to seck
advice and comply with the law.

We are fully nware that a consultant’s advice cannot be binding in situations
where the workplace or working conditions are constantly chnnginF and that just
becnuse n consultation was requested it does not mean the employer complied
with_the consfltant’s recommendations. But there are workplaces and types of
businesses, such as retail and service firins, that are relatively safe and these
should be given as much incentive as possible t.otf:ome into complianco. Incentives.
should also be given to employers who request consultations to'implement the
consultant’s recommendations. . .

M. Chairman, I realize that this cannot be taken care of through broadly eon-
structed, all inclusive langunge. It would have to be spelled out in dotail in the
amendment, but spelling it out in détail may be the only answer and we strongly
urgz vou to considerdoingit when you mark-up the on-site bill.

FIB is nlso eoncerned that any on-site consultation program be equally avail-.

able in all 50 states with 100 percent federal funding. We feel that this is essential ——
because of the present unset.t.de gondition in many state eapitols and tho different
loenl pregsures that could be brought to bear on the program. A federally run and
coordinated program would guninWsistency and availability to small busi-
nessmen across the country. The ifitent bf Congress to provide this type of pro-

gram can be made clenr on the Floor in the legislative history of the amendment. -

Our last coneern is the controversy that has arisen over Section (d) (2) (B), which ‘

- . relieves the consultant of his responsibility to maintain the integrity of his report

“if there is substantial probability” of “déath or serious physical harm to employ-

ecs.” This new langunge seems to have confused rather than clarified the issue. .

NTFIB sees a real need to further clarify the difference or rélationship between an

® “imminent danger" situation and one in which ‘substantial probability” is present.

Perhaps the best way to shed greater light on. the types of situntions covered

would be to give graphic exnmples of each on the Floor. Then, the Department of

Labor would find thelegislative history uscful in issuing its guidelines. -

" Mr. Chairman, before concluding, there is one more point that I would like

to respeotfully ask you to consider. NFIB believes that small business faith in

the proposed on-site consultation program would be boosted considerably if the

“may” in the last sentence (page 3, line 11) of Secction (d)(4) was ohanged to

“shall”. In its present form the intent of this section, could be casily negated by
the Sccretary for any reason or whim that strikeghis fancy. This degree of freedom

El{llcv : - 2g o l. o .
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or discrotion is much too wide and we urgeeyou to restrict it by incorporating the .
chango we suggest. . S,
NFIB is convinced that an effective on-site consultation program is cssential

..

tg oiultnblo enforcement of OSHA and we will do everything we can to assist
) the &

‘we got, by talking for example, as T di

ithcommittee in writing and enacting legislation that will set up such a pro-
granl. Qur only concern is that this legislation be effective and fait to our member
firms and the eatire small business communltiv. :
Mr. Chairman, I apgrccinto this opportunity to appear here today. If you or
the mcxr;}:ers of the Subcommittee have any questions, I wiil be happy to try to
answer them. . - :

Mr. McKevitr, Mr. Chairman and members of the subcommittee,
I would like to point out several impressiohz~ef small business across

“the count

Nnt,iontxl?' Federation of Independent Business represents 420,000
member firms over a wide variety spectrum of mom and pop grocery
stores to large independent businesses. ‘We have a broad spectrum of
retailers, wholesalers, distributors, manufacturers, and construction
industry, and I think we have a pretty good mood and indication by
2 nandate we sent out gight times a year, by the calls we get, letters

d to small businessmen and
businesswomen in Coloradd last week, and in talking to them in
Atlanta, Ga., yesterday. '

I think the best impression they have is, “Let us’get on.”

They are very pleased by the fact of your legislation; they want
on-site consultation. They want it for assistance and not for delaying

. purposes. They*cannot afford in most respects to pay for outside

- recession recently we discovered smal

professional help. The side benefits are obvious. :
First of all, in a small business, emFloyees are a key factor. In the
business is a bigger buffer than
larger-business because of the fact there is more loyalty to employees
and more of & carryover. -

I an employee is injured in a small business, it has a great jmpact
ok this articular business. The constryction industry as a small busi-
ness is first to admit your highest incidence of injury or death is in
the smaller construction ifidustry and they are trying to perfect that.

In .going through a construction plant, for example, in Cortez;
Colo., last Friday, one of the owners proudly took me through to
point out some changes the made, the eyewash, different aspects,
emergency wash and safety factors in compliance with OSHA. =~
* Basically, we strongly support your legislation and commend you

“for the action you have taken in this regard.

I feel this yay, before serving in Congress, I served as a district

Attorney, and one thing I learned in law enforcement over a 4-year

period 1s that law enforcement, effective law enforcément, depends

. upon the attitude of the enfogcement agency.

. I, for example, have found much more quality of law enforcement
In my city of Dbnver than in some aress of the esstern part of the
Un{lted States, because the temperament and education must go
with it. y ‘

» .. After T left Congress, I served as Assistant Attorney General of

the United States, and I found there, if You were to create fwo agencies
or two sections here within the Department of Labor, I think that
much of the structure within labor itself, if you had two Deputy
Assistant Secretaries, one in Compliance and one in Consultation,
and had section chiefs in each, they would be inclined to resolve many
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of these problems as we did in Justice, where they ‘\\.rill intex:xjelate»

and they will discuss these themselves, '

.. I think, as a result, it is & matter of putting it into effect, fundin

it properly and getting on and letting the Department of Labor wor

out many of the details. - : '
This is one of our chncerns; we hope it will be adequately funded

for the 50 States.: - . i _ 4

- Take Colorado, for example, where they have the State legislature

there that is badly grimped, the OSHA State plan as a result is

 really shallow. So the question, arises: What do we have? Where do

‘ we stand? ' ) . ,
We are in a quandry in this situation..This is why we urge strong

Federal funding as far as onsite in all 50 States and this is.one of our

biggest concerns, . - ‘
“don’t think, and I think I speak for the vast majority of small
business (quple across the country, they are seeking it as a delaly.
The word is_out, of course, on the abatement aspects, the appeals
“Get 2 lawyer, do this and that,” but most of them can’t affor
lawyers and this is why they-can’t avail themselves of this service
under income tax. . ‘
The main thingss they want to resolve it and more and more they

realize the benefits. I think once and for all, we ought to got this-out -

of the realm of political issues, Small business people have asic. prob-
loms, gaining capital, getting started, keeping going, tax reform, a
number of préblems of this nature. '
- Idon’t tlll)mk
.They are sick of it. I think we havg jto gettle this unrest, ‘“horror
. stories,” about OSHA inspections, and\so forth. - '
I think the best way to do it is' with this legislation, to move the
subcommittee to set up an effective on-site consultation program. .
Now our association has worked effegtively with the Department. of
Labor in the last 6 months. We are distributing for examfple, the
Standard Digest, which is in s nutshell a little summary o OSHA
regulations, on general industry and the construction industry. It
w1 fo out to all members in the next 30,days. - : 4
th’I urnished them samples last week in Colorado, and they grabped
em, . :

.

This is where your foreman can carry the booklet around in their.

pocket, so it is an attitude of workinf with the Department, of Labor

and with Congress, taking this out of the realm of political issues and
going on from there. L -

I realize the fact some points have been covered, so I wan't delay on
those points, butjust bring them up as a matter of concerp.

" One of the things that has been raised is the matter of concern over .
imminent danger versus substantial propsbility of death or serious

physical harm. 3 o
: erhaps an answer to it would be that labor could bring examples of
what they see as basic concerns and those examples coul%. be cited on
the floor, so far as legislative history is concerned as guidelines to
. Department of Labor, otherwise, we go on and continue to be.em-
broiled in the srgument of semantics. e
1 think the best way to resolve it is by competent persopnel and
legislative history. : : L

- i
)

they want to cope with or make this an ongoing issue. -
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I think another thing that would be of benefit would be to change the
word “shall” to “may” in the Erovision noted in my testimony there
so that with the consent of the, employer at least the consultation
report would be taken into consideration in considering the %Ood faith
of the particular employer on_the question involved, or this would

~  give equal balance to consultation in this regard to your giving con-
sideration there. ' : ' : -

I realize the arguments on the first-instance violation have beem
pretty well resolve% by the mood of the commijttee. I think the answer

. to that is “Let’s try it,” the minimum thing is, “Let’s have an ef-
fective on-site consultation program,” because I can tell you in most
small businesses they are equally concerned about the life and limb .
of their emf)loyees because it is a fact that it is usuqll{ their life and
limb as well, and it is also dealing with employees who have been with
them a great number of years. : »

That 1s in essence the feelings of our association, Mr. Chairman, and
I respectfully leave myself open to questions the members may have.

M?. DamiEeLs. Mr. McKevitt, what is your view with respect to a
first-instance violation even after con¥fultation advice was sought and
such advice given to the employer? ~ ‘

Mr.,Mchx:ler'r. What would help settle the water isif the employer
knew the consultatioh was taken into effect; that is, consideration
was given to it.’ . v -,
r. DanieLs. In other words, the report of the consultative officer -
would (})e utilized by the Secretery in mitigatidn of any penalty
imposed. .
r. McKevirr. Right; yes. - ‘ L :
Mr. DanieLs. But you are not recommending a §{irst-instance
violation shall be excused? ' v
Mr. McKevirr. I don't think I would like to answer that from a
practical standpoint. '

If we did excuse it, it would terribly weaken the act.

Mr. DanieLs. Would it take the.steam out? ‘

Mr. McKEvirr. I can see that and you would run ‘into jeopardy
as to passage in the House and Senate. < e

The fact 1s, basically, the thrust of the law is good, there you have
to deal with the administration of the act, and we have to be prie-
tical mindedabout it, but we respectfully urge that consideration be
given to the consultative report. . ,
.. I testified previously I think the consultant should be of equal caliber
and pay~as inspector, and I think doing this and having the inter-
change and having joint jurisdittion under the Department of Labor,
you will solve p lot of problems in this regard. , »
- Mr.'DanieLs. Is it correct to say that you supgort your organiza-
t,ioleI suK{)orts H.R. 8618, which I introduced wit t.izer cosponsors?

T.

cKevirr. That is coirect. As I say, the suggestions mncluded
therejn, it is not an either/or theory provision, but 1t is in’ the aspect
that we respectfully urge you fo copsider those peints, but we are
opﬁn to discussion on that. . :
ut,

e ' .
Mr., Aill:.‘.bs. Thank you for a fine statement. =~ . :
¢ gentleman from Pennsytvania, Mr. Gaydos. o
GAaYpos. I welcome my friend aid former colleague here, I
'y%u what in your estimetion would constitute-effective on-site
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How many people are necessary and how much money; have you -

thought about it? :
Mr. McKrverf. Yes. It would be quite a large staff. _
The fact is, ik is like preventive maintenance on equipment and
- preventive measues for tﬁo safety of the employees, and 1 think }t is
a good investmenty - ! :

- Mr. Danrsrs. Yotare cognizant, I am' sure, of the difficulty! we |
fiave had in fufding or influencing the administration te properly.

utilize inspection pefsonnel and administrative personnel. =
It goes beyond saying that as of now, we have roughly 1,000 in-
spectors in the field, roughly of a total of 1,700; but many of those are
* inside doing paper and administrative work, and there are out in the
field roughly 1,000.people who are trying to enforce this'act.
How could wo get & better track record than that if we start talking
~gbout, as you properly put it, effective onsite inspection?

" Mr. McKevirr: I think it is a question of how many dollars you" .
want to spend on safety. I think that you may need more inspectors '

and you may need more consiltants. .

A{ the same time, there are other remedies. For example, I suggest

in previous testimon¥ the 800 direct-dial system as a device, but I
thihk, first of all, you have to settle the waters and I think we would be
irresponsible if we do not try to settle the waters. ‘

In other words, “Try it and you will like-it.” That has to come
racross, first of all, and then from this aspect, and maybe T aft§#rong,
Strictly from the fiscal aspect, your insurance rates will go down if
you irfcrease safety conditions in your operation.

This is also true, where you can call in, much of this can be resolved
by an 800 direct-dial system into a regional office. One of the Depart-~
ment of Labor officials pointed out they thought it was a good program,
but the Assistant Regional Director thought it was too cumbersome
and it might be cumbersome, but it would also save a lot of personal
visitations. . T

Mr. Daniers. I wanted your opinion because I realize you are

privy to a lot of information you would need in order to come up with a
considered judgment as to how much. personnel.

Mr. McKevirr. I don’'t have the specific humbérs, Mr.

Congressman. - . .
Mr. Daniers. Thank you very much for your appearance.
-The gentleman from California. T
Mr. Hawkqns. No gquestions. . ‘
Mr. Daniers. Thank you very, very much, Mr. McKevitt. We
appreciate your coming and<iving us the benefit of your testimony.
1r. McKevirr. Thank you, Mr. Chairman.

Mr. DanieLs. Our next witness is Mr. Benjamin Rocuskie, chairman

of the National Society of Professional Engineers. .
- Mr. Rocuskie, ydlf%m roceed, sir. o
[Prepared statement of enjamin Rocuskie follows:]

PREPARED STATEMENT oF BENJAMIN Rocuskir, THE NarioNaL SOCIETY OF
' . PROFESSIONAL ENGINEERS

-

The National Society of Profcssional Engineers; a nonprofit organization head-
quartered in Washington D.C. consisting of nearly 70,000 individual mémbers

who are engaged in virtually every phase and aspect of engineering practice, and
structured throughout the country on a state and chapter affiliated’ basis, wel-

comes this opportunity to present viows in conncetion with this Subcomm{ttce’s
inquiry into the functioning of thele?OOccupntionnl Safety and chlth_ Act,
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' Mg name i5 Benjamin D, Rocuskie. I am a professional engineer licensed by
the State of Pennsylvania, Brgsontl?r serving, as that State’s Assistant Chief
Engincer, and as Direotor of Désign for the Ponn:lylvnniu Dotpartmont of Trans-
portation. I am an active member of the National Society o Professional Engi-
- ncers_and I chair the Socioty’s Committee on OSHA and Produét Safety. In addi-
tien I have previously scrved a three-vcm'.temi)as Chairman of the Soclety’s

" Profcssionsl Engincers in Government Praotice” Division. .

In June of 1974, I appeared as spokesman for the National Society of Profes-
sional Engineers before a Subcommittee of the H = eprescntatives on the
Issue -of OSHA amendinent. And exactly one YeAr ago ‘today acting in similar
capacity I presented a statement to a Subcommittee of the Senate on the question
of insuring QSHA's optimuin operation. In both instances engincers recommendcd

\‘(‘ revision to provide for onssite consultation visits. °

‘ I am most pleased to be here today again speaking for these engineers, to

endorsd FL.R. 8018.. And if you-will permit a somewhat personal comment, we

feel a sense of identifiable pride arjsing out of the recogtitidn of one of our recom-
mendations. . = . e

Engincers firmly bélieve that volyntary com'pliunce can best implement the in-°
tent of OSHA. Expericnce has demonstrated that skepticism conceérning OSHA's
worth has arisen out of the engorcoment activitics of the Act; indced, downright

‘rejection has appearcd in many instances. And this enforcement has even developed

fear and indignation by many businessmen toward OSHA. The massive 'rus)es,'

- regulations and standards have resulted in numerous cases in generating. more

confusion than safety on the part of the American employer- especially the small

, businessman. On-sito consultation visits will provide n giant step forward toward
voluntary compliance. . e

It is fair, we thiuk, to note that under present conditions ecmployers refrain from
asking for consultations mainly because inspectors observing worksite violations
lssue citations and propose penaltics, Muintaining o climate which discourages
employers from asking what they should or should not do to comply with the
Law and thus implement congressional objective "actually produccs an effect
opposite to that intended. e

ingincers believe the Law must bé revised so as tq pcrmit employers to request® .

on-site consultations, and that inspectors responding to such requests be limifed
to matters specified by the ecmployer in the visitation request and be prevented
from isswing. citations during the course thereof. This rocedure woqu supply
buginess leaders with the best quality opportunity to learn the nature of any
compliance deficiency, and it would pormﬁ: them to develop appropriate work-
place changes.

To afford our employers this quality opportunity, howecver, we must have
consultants experienced ini gafcty. ql‘hoy must also have a practical knowledge of
the industry, its machincry, and work habits. yictical approach.to consultation
should be the hallmark. - : :

To advise a machine shop employer that a magnctic starter is required on all
elcctrically-powcered equipment in order to prevent inadvertent turn-6n when
power failure is corrceted, for example, should ‘not include hand drill presses.

*  Such a procedure would be somewhat ludierous. In other words, the consultant
must be able to recognize the type of cquipment and its needs—-not just look aps «
specifie words in the safety standards. ccommending certain safety equipment
oo’'machincry, such as forging hammers or resses, without knowing whether the
minchines can take the revigions, to cite another example, would certainly dccrease
the credibility of the consultant and eventually the program of on-site

» consultations. .

It gocs without saying that the consultant must be good to warrant the ex-
penditure. Congress must be cognizant of the quality needcd and insure that the
administrators promuylgate appropriate qualifications for consultants. . .

On-site consultation should ¢ncourage voluntary compliance and not comple-
ment enforcement procedures, This is another concern of engineers. H.R. 8618.
proposes to rcquire the consultant to notify the appropriate OSHA aren office if
an employer-does not corrcet a condition in a reasonable time when that condition
might result in death or serious physical harm but is ncvertheless not an imminent

danger as defined in the Act. This requirement is definitcly in the realm of citation-

giving. It can be counted on to cause a loss of validity and rapport between
consultants and employcrs. - :

On the othér hand, no one can fault a consultant who institutes procedures
under Section 13 to counteract immincnt dangers. And, if an employcr will not
correct them, we agree-that the employer should most ccrtainly be cited. In the-
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~ record_and also for brevity this morning, T would also like to
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efisg of othor hazards uméuntixyat<) lcss than %{Gnlncnb danger situations, wo do

not believe that the consultant should be authbrized to “hlow t}to whistle,

~One finpl comment deals with the approgrintion to be authorized for this
gro am; Lt is doubtful that more than two consultapts per state will bo able to

o in operation in the first year, Even with the maximum funding of $8 million
for the third year, the Federal Government will only be ablo to eld five or six -
consultanta per state. This means either that Qongress will have to appropriate
mere money for on-site consultations ar deglare o moratorium on enforcement
nnd use the Compliance Qfficers wa consultants. Perliaps, as an alternative
Congress could sco fit to allow the appropriation to be used as grants to locy
chapters of safety-oriented organizationsgo provide some ‘‘community ar public”
service. In this maoner, Congress could get not only quantity, but so get ex-
perienced ?coplc for the money spent: .

We ‘would respeotfully repest engincering's offer to provide whatever assistanee
the Congress might find useful in improving this most important field of law.
On olir own initintive, we will, from time to*time, attempt to supply tngincering
thinking on various aspects of OSHA's administration where we perceive genuine
problems to exist. | .

We are grateful for the opportunity to have appeared here today, and we

, thank you for-entertaining our suggestions,

STATEMENT- OF BENJAMIN ROCUSKIE, THE NATIONAL SOCIETY
OF PROFESSIONAL ENGINEERS

Mr. Rocyskig. Thank you, Mr. Chairman. SN
1 would like very much if you could enter our statement 1\%0 the

>

\ o

ad it’
because it is a short statement, and I think I can make it read fast
and save time. ’ ‘ -

Mr. DaNiELs. Are vou going to read the statement itself or are
you going to summarize it? -

Mr. Rocuskig. I will read it if you don’t mind.;

Mr. DanigLs. You may procced then. o A S

“Mr. Rocuskie. The National Society of Professional Etgl,neer‘s,
a nonprofit. ofganization headquartered in Washington, D.C., con-
sistin 'vf);lcurly 70,000 individual members who are engaged .in
virtually every phase and aspect of engineering practice,-and struc-
tured throughout the country on a State and chapter affiliated basis,
welcomes this opportunity to present views in connection with this

. subcommittee’s lnquiry into the functioning of the 1970 Occupational

Safety and Health Aet.

‘My name is Benjamin D.. Rocuskie. I am a professional engineer

‘licensed by the State of Pennsylvania, presently serving as that

State’s assistant cheif engineer, and as director of design -fgr the

* Pennsylvania Department of Transportation. I am an active member
* of the National Society of Professional Engineers, and I chair the

society’s committee on OSHA and product safety. In addition, I-
liave previously served a 3-ycar term as chairman of the society’s.
‘professional engineers in Government practice division.

In Jine 1974, 1 appeared as spokesman for the National Society
of Professional Engineers before a subcommittee of the House of -

Representatives on the issue of OSHA amendment. "And exactly

1 year ago today, acting in similar capacity, I presented g statement
to » subcommittee of the Senate on the question of insuring OSHA’s’
optimum operation. In both instances, engineers reco imended re- .
vision to provide for onsite consultation visits. . r? )

1 am most pleased to be here today, again spea.k}bg for these

engineers, to endorse ‘H.R. 8616. And if>you will p,ermi‘_v a .somewhat

- M
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personal comment, we feel a sense of identifiable pride arising out -of
the recognition of one of our recommendations. o

Mr. (g}m;irman, I also realize that others haveestified for on-site
consuﬂations‘gmd'ﬁ.re also ldying claim to this, top.
. Engineers firmly beliove that voluntary compliance can best imple-
ment the intent of @SHA. Experience has demonstrated that skepti-
cism concerning OSHA's worth has arisen out, of the enforcement

* activities of the act; indeed, downiight rejection has appeared in many

instances. And this enforcement has even dev.eloYl fear and in-
dignation by many businessmen toward OSHA. The massive rules,
regulations, and standards have resulted in numerous cases in. gen-
erating more confusion than safety on the part of the American em- -
ployer, especially the small businessman. 8n-sito consultation visits

- will provide a giant step forward toward voluntary compliance.

-dition in a ressonable time when that con
_ or serious physical harm byt is nevertheless not an .

.have consultants experienced in safety. T

It is fair, we think, to note that ¥nder present conditions employers .
refrain  from agking for cénsultations mgi ly because inspectors
observing worksite violations issue citation3 and propose penalties.
Maintaining a climate which discourages employers from asking what,
they should or should net do to comply with the law, and thus 1mple-
ment congressional objective, uctunlgr préduces an effect opposite
to that intended. ' T,

Engineers believe the law must be revised so as to pexmit-employers -
to request on-site consu-liﬁtions, and that inspectors respondi g to such .
requests be limited to mhtters specified by the employer in the visita-
tion request and be prevented from issuing citationd -during the
course thereof. This procedure would supply business leaders with the
best quality oppoitunity to learn the nature of any compliance de- -
ﬁﬁiency, and it would permit them to develop appropriate workplace
changes. oo

To afford our employers this quality opportunity however, we must

’l)ley must also have' practical
knowledge of the industry, its machinery, and work habits, A practical
approach to consultation should be the hallmark. .

To advise a machine shop employer that a magnetic starter is
required on all electrically powered equipment in order to prevent
inadvertent turnon when a power failure is corrected; for example,
should not include hand drill presses. Such a proce(fure would be
somewhat ludicrous. In other words, the consultant must be able to
recognize the type of equipment and its needs—not just look at
specific words in the safety standards. Recomm nding certain safety
equipment on machinery, such as forging hammiers or presses, without
knowing whether the machines can take the revisions, to cite another
example, Would certainly decrease- the credibility of the censultant
and- eventually the program of on:site consultutsi%ns. ,

It goes without saying that tha consultant must be good to warrant
the expenditure. Congress must be cognizant of the quality needed
and insure that the administrators promulgate appropriate qualifica~
tions for such consultants. o R :

On-site consultation should encourage voluntary kompliunce and
not complement enforcement procedures. This is another concern of
engineers. HL.R. 8616 proposes to require the consult;mif. te notify the
appropriate OSHA area office if an employer .does not\correet a con-
i ition might result in death
imminent danger

o i o ; \\ v
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as"defined in the acf. This requirement is definitely in the realm of citas
tion-giving. i ' o
* Mr. Chai
mittees, th

an, in previous statements to Congress and to com- . .
SPE has endorsed the first-instance citation. This is not-*.

to be copfused with our previous positions. We do believe- in first-

instance citations, but by enforcement-officers and not by consultants.
It can be cou ted on to cause a loss of validity and rapport between
consultants and employers, : B -
On. the other hand, no one can fault & consultapt who institutes
rocedures under\section 13 to counteract imminent dangers. And,
if an employer willlnot correct them, we agree that the employer should .
most certainly be cited. In the case of other hazards amounting to less -
‘than imminent danger situations, we do not believe that the consultant C
should be authorizéd to blow the whistle. o o : :
One final comment deals with the apporpriation to be aUdthorized - _
for this ‘program. It is doubtful that. more than two consultants per -
State will be able tb be in operation in the first year. Even with the ,
maximum funding of $8 million for the third year, the Federal Gov-
ernment will onlybe able to field five or six consultants per State.
This means either that Congress will have to appropriate more money
for on-site consultation or declare a moratorium on enforcement and
‘use the compliance officers as consultants. Perhaps, as an alternative, «
Congress could see fit to allow the a propriation to be used as grants
to local chapters of safety-oriente organizations to provide some
community or public service. In this manner, Coniress could get not
only quantity, but also get experienced people for the money spent.
' \%e would respectfully repeat engineering’s offer to provide whatever
assistance the Congress might find useful in improving this' most
important field of law. On our own initiative," we will, from time to
time, attempt to supply engineering thinking on various aspects of
OSHA'’s administration Where we perceive genuine problems to exist.
We are grateful for the opportunity to have appeared here today,
and we thank you for entertaining our suggestions. ‘
- Mi. Danters. Well, Mr. Rocuslkie, I want to thank you for a very

(3

" fine statement and- for your endorsement of this legislation. I would

also like to compliment you on your revious recommendations to
“the Committee on legislation along _thislii'ne. _
{1 have ne questions, but we might have questions from our col- -
leagues .and I therefore recognize the gentlewoman from Nebraska, -
Mrs. Smith. Do you'have any questions? . o
Mrs. Sarra. Yes. Actually, Mr. Chairman, I have one, but first,
1 would like to commend you for your entire st:}q%ment and especially -
for the section on page 2, where you speak of the administration of
OSHA and how it Ea,s aroused both fear and indighation on the part
of many businessmen. - : . T
I know because I see it in my district, and I heard of
many complaints.: : : :
Now, may I ask you at thd top of page 3, where you suggest that
requests be limited to matters specified by the employer, and I am
thinking in the case of many simll businesses the employér would
not know exactly in what area he might:be out of compliance and
could you illustrate on what you mean.on that point a little bit?
Would you say an inspector respondipg to such requests be limited

to the matters specified by the employer?




Mr. Rocuskik. Yes, ma’am, I would say that in some workplaces,
and now we are talking more of the larger: businesses where there may
be many areas that an inspector could come in or consultant could
come in and advise the employer; and because perhaps he has been
working in certain &reasamf he 8aw other facilities that have had the

benefit of either some safety program or has been reviewed by a com- - -

pliance officer there would be no need to have the consultant going
through the entire plant. .
Mrs. Smrrn. Thenk you veryymuch. ‘ b
I have nothing else, Kdr Chairman. AN ' Y
Mr. Da~teLs. Thank you, sir. SN
Mr. Rocusxie.. Thank you, Mr, Chairman. : .
Mr. DaxieLs. Thab concludes today’s hearing and the’ committes
will adjourn until tomorrow, morning in room 2261, at 9:30 o’clock.

[Whereupon, the committee recessed to reconvene on Wednesday,
July 23, 1975, in Room 2261, at 9:30 a.m.} '
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- in support of my bill, H.R. 609, *

.._~ ‘the (l\i_fﬁcultieslfaced by small business incomplying with the ¢ol
~Yegulations that have been issued under thet sct. Both-from past
- “hearings and from ‘your intimate acquaintance with the 'opevation

H

. SAFETY AND. HEALTH{

“ON-SITE CONSULTATION HEARING, 0CCUPATIONAL
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- CompENsATION, AND HEALTH AND SAFETY

or.THE CoMMITTEE oN Epvcarron AND#B.OR, o

S e WasMngton, D.C.
The subcommittee met, pursiant to notice, -at 9:30 a.m. in Toom

‘2175, Raybum House " Office Building, Washington, D.C., Hon.

Dominick V. Daniels (cheirman of the subcommittee) presiding. .
Members present: Representatives Daniels, Hawkins, Gaydos,

Beard, Risenhoover, Esch, and Mrs. Smith, .

_ Steff present: Daniel Krivit, counsel, Denniése Medlin, : clerk,

* Susie Nelson, legislative associate, and Richard Mosse, minority

assistant counse]. .
Mr. Danres. The subcommittee on Manpower, Compensation,

~'and Health and Safety will come to order.

Our first witness on_this issue of on-site’ consultation will ‘be the |
Hon. Jerry Litton, my distinguished colleague from the State Missouri.

. \
STATEMENT OF HON, JERRY LITTON, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF MISSOURI \

Mr: Lirron. I appreciate the opl%ortunity to testify this morning

) ch T believe will provide 2 con-
structive solution to-the problems that small businessmen have faced .

 in complying-with the OSHA Act of 1970.%-

”»
I am well aware that my bill is not-the only approach sgggested\ ;
that bills have been introduced both by members of ‘this subcommittee
-and by others. - . , : R ’
I howe benefited from studying these altefnative approaches, but
I would suggest to you that, when the problem is properly analyzed, -

‘

- and when we take account of the ligitimate reservations that have

been ‘expressed to the idea of giving the-Secretary of Labor consultative
authority; y6u will find that my 'bill deserves consideration, -~ - )
I think we are all familiat from the mail that we have received with

iplex

of the program yonare fully aware of. the ,legit_ivmatfe’ problems"phatv .

" have been raised by shall Businesiien.

R




_ purposes of consultation).

* " I don’t think we expect small businessmen to understand this kind

"would have to contact his area OS epregentative

-which hasfa oft ¥

" 'the loSt-and yqu discover that for a sectionak ladder, the section s

- 3

As it now ¥ands, Inariy an honest busineséman:_;ciho.sincerely wants | -
to insure that he is living wjthin the law must.either hire an expensive T

or advicdand
consultation. If he chooses the latter of thése alternatives, under the . ..
present'OSHA law, an OSHA inspector who visits a worksite for what- - ™~
ever reason must cite the owner of- the firm for any violations of the
law (even when such a visit is'fequested by the.owner of the firm for -
Thus, either way the businessman goes, -
either by hiring the expensive consultant or by requesting help from
OSHA, he is going to be penalized for his honesty. Whereas, the busi-
nessman just across the street who selects-not to hire the congultant,

" consultant to advise him whether OE not he is in qom{?liance, or he

.

nor run the.risk of citation by inviting an inspection of, his facilities is - b
in most cases rewarded for his lack of cooperation and,dpparent (
dishonesty. . . ‘ R

. The basic problem is simple to state but difficult to solve. The A
problém is that occupational health and safety is a complex matter »

- but that the small businessman neither has; nor can afford to hire, the "

technical experts necessary to deal with these complex matters. The.
complexity of .occupational health and safety is shown by the sheer *
bulk of the regulations; by the fact that a list of toxic substances. -

"runs for over 500 pages; thm;—manyéc])lf1 the standards thai-hkave been ¢

issued can be understood only by engineers or industrial hygienists.
ight think this is*%n exaggeration—bBut let us takea =~ . |
ou are a-small businessman operating a warehouse

use for additional storage spgce. Your employees
have to gp into theYoft fairly regularly” and you%W.ant to. mage sure

that your ladder i/in comphance with the safety regulations. You

.are persistent and in due course you find out that the regulations™

governing ladders are found at 29 CER 1910.25 to 1019.28. fou.
have a friend who has access to the Code.of Federal Regulations and - -
you read .the regulatioms in order to find out ‘whether, your present
praetices are safe, and, if not, what you have to do to come intgitom* -

pliance. You have been using ortablewood ladders for acglss into.

develop a stress no greater than - ?'eciﬁed amount per .squale
(varying with the type of wood used) which- shall be-ecomputed by a ¥
formula I would like included as paet of my testimony. It.is so com-" o
plicated I doubt very serivusly I could even explain it to the panel or
subcommittee, but nonetheless, this is the kind of formula a business-

man will have to understand to determine if the ladder he is uslmg is

safe.

of technical data. As a matter of fact, I took a Took at some of the
resulations and if we stack them one on top of the other, all of the
OSHA regulations stand about 17 feet high, and I don’t _expsct‘thq )

" small businessmen to be able to understand that either.

~ I suspect what we need is to provide some ménner in which the -
small businessman can get advice and not- be penalized for it after
asking. e _— N N O

I' am not criticizing the L&borDep&rt}T@nt's're“gul&tlons. I think

it is important that ladders’be safe; that they not collapse when3they "\\

are subjected to stress. I do not know of any way that this essential
criterion for “ladders can be stated in.any s1inpl1er ‘way.- Safety js-

-
kd
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important, but it is com lox. The small businessman doés not need an
excmption from the snfel():y requirements—but what he does need and
«deserves is help in finding out what they mean, and help in under-
8tending them. - ) . )
The complexity, of the regulations, let me add, is not going to Fet
1. Though much wérk can be done in simplifying existing standards ,
and particularly in improving the.indexing system, OSHA regulations
are going to get more complicated, not less. "That is inevitable because -
more and more the regulations will deal with occupational health
questions which- are, by _their very nature, more complicated than
safety questions. Thus, I think the -problem of complexity will not
. go away—iwe must find ways to help the small businessman live with
= the complexity, not offer him the false hope that all that is needed is
sonte better editors at the Departurent of Labor.

- We must find ways to help the small businessman live with the -

* regulations because, we cannot totally exempt him from the act. I can
see no basis for suggesting that the em loyee in a small, business is
g less Yeserving of protection than his -fell%w worker in a larger enter-
igprise. If anything, the statistics suggest that the small firm offers more
ol Eazards than the large one to its emplo eep. We cannot forego the,
duty to protect the gmployee but we must{lelp thgqgmployer to provide
~ at protection. . ‘ . : ,
- My bill provides that help to the small businessman without in any
- way projudicing the nghts of his‘em loyees. It provides that the Ad-
. ministrator of the-Small Business Administration shall offer advice to
any small businessman who requests it on how to come into com.’
g]innco with the act and its regulatiens. This function is given to the
* SBA rather than to the Department of Liabor to insure that this
a;f;oncy continues its plim%‘%{ role, of ‘inspecv%n and by this division
of function between the two agencies, we preserve the Depart-
ment of Labor’s.functions exactly gs they are or we will merely add
. new authority to the SBA. That 'agericy is already charged with
agsisting small businessmen in many ways; under the bill they will be
given' an 'exf)li'clt mandate to:provide a chart thréugh the maze of
occupationa
man needs and”desefves is techinical help in understanding OSHA's
com.ilexrequirements—-—and thatis what my bill prevides.
[The formula referred to follows:] RO

.. 5?, LD (P+W/16) 1.5 LD (25+W/16)

P=25 pounds, which js the normal §omponent on each rail of :
load of 200 pounds at.the center of-the ladder, o ually distrib-
uted between thd rails, when the foot of the ladder }s moy
out of the perpendicular by one-quarter of its length., R

S=Stress 1 extreme fiber in pounds per square inch =~ -

W=Weight of ladder in pounds . : ‘

L==Maximum working length of Jadder in inches

- D=Depth of s1de rail in inched .
d=Djameter of hold board for rung (& shall be teken as ngf less
than 0.67). . ' . : .

»

safety and health regulations. What the small business- *

12BO—~&).  BO-o067) - ){
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- Mr. Chairman, let me say my main concern is that we -(ﬁfyido the

" responsibility of OSHA inspectors who arc there te fine the smalf
busmessman if he finds some safety standard in violation. _

And on the on-site consultation:1 don’t think any small businessman
is going to contact OSHA and ask an inspector to come out if he
feols that there is a violation. He will be heavily fined.

+ I don’t think any candidate for reelection to Congress is going to
contact an agency to find out if he is in compliance with thegFedgeral
election laws. If they find he is not, o is then fined or sent to prison.
Ho is simply not going to risk that’kind of a fine. ' »_

N | wouI(Y like to sugzest tha reason that my bill uses SBA as opposed
to Department of Labor is to encourage the small businessman to
seek consultation and help. . ‘

I think they would feel more comfortable if they weont to SBA, an
agency in the past that has assisted them in other matters as opposed
to Department of Labor, an agéncy they may not feel as comfortable
with or feel it might be as sympathetic to its cause. : ,

* " The main thing is to get the small businessman to have a place to:
go, to got advice, and & place that they will feel comfortable with so -
they will seek that advice. : ’ . S

If they don’t seek that advice, then they won’t have any reason to <
try to be in compliance with OSHA rules and we really will have :
accomplished very little. S ' Cs

Mr. Daniers. On behalf of the committee, I personally wan$ to

compliment you on a very fine statement.

I Wholohehr#lly agree with the reasoning you expressed as to why
. aid and assigta¥fice should be {Fiven to the small businessmen. \
’ However, the bill I introduced on this subject varies from your ,
. bill in a couple of repsects, and I would like to }mve a litfle discussion
with 'you as to these differences to see if we cannot come to some meet-

ing of the mind on those issues. = ‘ e

realize you are in a hurry to get away; you have an important

appointment to get to, but I won’t detain you very long.

our bill limits on-site consultation to businessmen employing

25 or less employecs; whereas, my bill is broader and more expansive.

It extends it to all businessmen. : ' -

Would you have objegtdn to extending it to give all businesses the J
opportunity for on-sp consultation and advice% S . :
r. LirroN. NofT would have no ohjection to that at all. . -
Mr. DanieLs. Nbw, also, a very important difference. between the

bill I have introdueéd, which again was cosponsored by others, and your

bill, is. that you would vest this authority for on-site consultation

with the Small Business Administration; whereas, my bill leaves it in

the Department of Labor which'presently has jurisdiction.
True, the Small Business Adminstration, in my opinion, under the
the law, may perform this sexfice. They have that authority at the

_present time, bt they have failed to use it. .

4 have consulted with the Departmént- with an offipial of that

Department, and persanally they have shown no intgrést. ’

ow, I hesitate to give any agency of the Gavernfient authority

to ((li,o something if they are not enthused about what Jhey are going

to o. M . N . . .

Therefore, if we give them this authority -and they are not en-
thusiastic about it, even theugh we, as a Congress, have compelled
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tham to do it, I hato to force anybody to do semething they don’t:
want to do because you won’t got. good results, : A

Under thuse circumstances, will you still adhere to yeur theory of
vestifig it in tho SBA? . ' ) N

Mr. Lrrran. My main concern is the people doing the on.sits
consuitation aro not the Pmplo doing tho findings, =~ .

r. Daniers, My bill soparates thom—separhtes enforcoments
from li:onsulmtiva services, and separates the appropriation for it
as woll. A :

Mr. Lrrron. The main omphasis of my bill and. your bill, we apres-
there. The secondary aﬁng is, I would like to got the small businpss~
mon to scck comsultation, to really attompt to como into agreemont:
with the OSHA rules.

Mr. Dantsus. That is the purposo of tho legislation so wo are .
going to accomplish that if this legislation passes th(g Congress, and
18, hopofully, signed by tho President.

Mr. Lirron. My only concern is whother or not the small business-

‘mon, with 2 normal foar of the Dopartment of Labor ag bmrég aﬁ
Small

nomy ‘rather than friond, the normel inclination that tho
Business Administtation has been, in .the pasg, there to assist them,

~ they would be more inclined to'go to them for assistanco than to the

Department of Labor; and if they don’t go to someone for assistance
and consultation, then we hive not accomplished very much.

I'hato to think that an agoncy of our Government would not carry
out their logislative responsibilities if wo assignod them this job, and
I would hato to think they would not do the job we gave thom, so
that we have tu go around finding other agencies then .tﬁnt aro Wiliing
to do the work that wo as Congross think thoy sheuld. -

Mr. DanisLs. Jerry, in my opinion, SBA has the authority today,
but failed to exercise it. Wo tried to encourage them but they have
not accoptod that responsibility. :

Mr. Escu. Wil you yield for a socond?

Mr. Danigns. Yos. 1, -

Mr. Escn. I notice wo all have a time problem here, and I assume

wo may be dismissed for a short time, but a question I had, or anather
alternative approach I favor, is to give recognition that oxcept in
cases of iminent danger, the first citation would not bo one itH which
you would impose a fine, but that you would give & reasonab o. timd
to the employer to correct the violation; and if he did not correct that -
violation within a reasonable time, then you would fine him. I recognize
the constituency of Congress today, ‘so obviously that legislation
probably is not going anywhero in tho present session. '

We have already supported that type of legislation in the Youth
Camp Safety bill; and, again, it places emphasis upon working with
tho employer to create & safe workplace, and yet still allows the
Labor Dopartment to come in and fine that employer if he is found in
violation and does not com ly. A

Will.you coment on thnt'}) )

Mr. Larron. Well, this, again, would help us go a lot farther than
we are now. . '

" One thing that concerns me, if the inspector came to your place of
usiness and completed his inspection and determined You were in
violation, not serious, but fn violation, and gave you a yesr to comply.

Mt. Esca. No, 30 days. - .

, .
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Mr. Litrox, Or 30 days or whatever, ovﬁxougbh ho didn’t fine
you, the fact he spotted the vielation, he would be back in.30 days,

-60 days, 1 year, 2 or 3 years, might still cause & small busincisman not

to seck the consultation because some businessmen in my district,

she fines aro far in excess of their net profits over a period of 2 or 3

years, and they would much rather risk never having been caught
ith a violation than to contact OSHA for an inspection.

Mr. Escn. Well, the problem is today, two-thirds of those viola-
tions or citations which are contested are overturned and yot jhe
small businessman today has no olpport.unity to seck redress other than
to allow this, because in géneral he does not think he can afford that
‘contested process. ' .

What wo are trying to do, I think, is reach the same end; that is, to
provide or assure a safe workl)lnco for every American worker and yot
not be pynitive upon especially the small businessman who needs the
asgistance to creato a safe workplace.

Thank you, Mr. Chairman.

Mr. DaNieLs. May I point out another difference between our

respective bills: Your bill does not require a consultative officer to -

givo u report to the employer as to the conditions he finds.

Either ho is in compliance or not. If he is in compliance, he will
ask him to make corrections within a certairg period oF timeo.

Do you support the idea that submitting a report to the employer
would be improving this? . '

Mzr. Litron. 1 tl[fink it would. I agreo to that, yes. _

t\;'. Danrers. Which the employer may or may not use in 6\0 event
he subsoquont{y cited for a violation. ‘ N

Mr. Litton. Yps. ‘

Mr. Daniens. I'disagreo with my distinguished colleague, Mr. Esch,

-on the first-instance sanction. :

T think that the important part of OSHA is, it is absdlutely impossi-
ble with the present staff of inspectors to inspoct all of the workplaces
in the United States. There are over 4 million of them. With its present
working staff it would take about 100 yoars to inspect each and eyery
plage; so there has to be an incentive for employers to come within

~

~gompliance of the act.

& I think the first-instance violation is a very bread incentive.

1 do believe that employers desire-to obey the law. They want to be

in compliance. Therefore, they do their utmost to do so even though
an inspector may not visit them, The fact that an inspector may visit

them ay cause them to voluntarily request the consultative services

and also to look into the law to see that they are in compliance. )
I have nothin% further to say, but do you want to add anything

© more?

Mr. Lirron. My main concern is, if I were a homeowner and

wanted to seo my home meot certain city fire regulations, I would,

like to bo able to call an inspector to sce if indeed it met the regula-
tions; but I certainly would not do so if I thought the inspector that
_came to my home would find it was indeed in violation, and I was
fined $3,000 for making the call. ) :
Now, that kind of & situation is just not equitable and certainly
-does not help us reach our obioctive. .
Neither would I want to call someono who I felt mightbe my enemy

" T would like to call sameone I felt was sympathetic to me.
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* That is why I thought tha SBA would bo more sympathetic and we
would got more calls and the moro peoplo who call and more business-
men who ask for consultation, the more corrections wo make the safer
* tho conditions in the country will be. : '
Thank you very much. : :
Mr. Danrevs. "Thank you. - Cn
Tho next witness is the Honorable John Y. - McCollister, distin-
| guished Representative from tho State of Npbraska. '
. ’ L ST . . .
o I SPATEMENRT 0F HON, J0HN ¥, ‘McCOLLISTER, A REPRESENTATIVE
. IN CONGRESS FROM THE STATE OF NEBRASKA

+ Mr, McCoLristER. Mr. Chairman, I would ask permission that my
+. Statement bo made a part of the record and that I may be permitted to

. M summarize what it says in the interest of saving time. e

. ‘ Mr. DaNiELs. You may %roceed exactly as you desire. .

- Mr. McCoLrisTER. M., hairman, I don’t pretand the same know-
. ledge on this subject that the membars of this subcommittee have,
but I would say that I was the rankin member of the Small Business
Subcommittee that had a considerab e number of hearings on this
question in the 93d Congress and as a former small businessman
8%%}'{’ I have beén made scquainted with some of the provisions of

- Let me just say that I think the bill sponsored by the Chair and by
Mr. Esch'is a gigantic step forward in providing those consultation
services. , ‘
I have just a couple of things that I would like to say sbout it. ,
_ First, .in regard to tRp SBA, as a member of the Small Business °
L 3 Committee, I am extremely reluctant to give to the SBA any respon-
: sibility for this, not for the reasons alrend% iven here, because I don’s
want to dilute any further the ability of SBA to perform their primary
mission. 4
I even introduced a bill to take away fromSBA their disaster relief
function that I think handicaps them greatly in doing that which the
Congress intended that the SBA do. ,
In regard to separate consultative and inspection services, I would
‘ prefer, as I have remarked in earlier testimony before this subcom-
- Iittee, that they be together. I seo the good sense in separating them
within the Department of Labor under the OSHA Administration if,
in these first-instance violations, the request by the businessman for
a cozisultntion service can be evidencg of his good faith effort to
. comply. - .
pwe can do that, then I think the separation of the consultation
- serWces and the inspection services would work very well.
M. Danrers, On that point will you yield? .
Mr. McCoLvuisTER, Yes. - oo )

Mr. DanteLs. We go a step further. An employer asks for con-
sultative services and the consultant finds a serious danger; not an
‘imminent danger, but a serious danger, and the inspector grants a
certain timemgle for the elimination of that violation; say 2 weeks.

- Mr. McCorvister. Right. - B
_ Mr. DanieLs. He returns at the end of 2 weeks and the violation is
not cured; what do you thigk should be the next step?




) ¥
.- Mr. McCovrutster. The next step is, and we will assume, of course,
_ it can bo fixed within 2 weeks. : :

Mr. Daniers. Assuming that is & reasonable time limit.

Mr. McCovrisrer. That he should no longer have any protection,
he should be fined, he should have the full force of the law on-the
penalties prescribo(i for it. ,
~ . Mr. Danievs. In other words, it is your thought that the Secretary
then would have authority to iSsue eitations?

Mr. McCoLLisTER. Yes. . ,

- Mr. Daniess, And so cite him for & fine?:

Mr. McCorrister. Yes, sir. - : :

. Mr. DanigLs. I think that is a very important issue and it has not =
‘been too clear in some of the testimony that hds been given. There is
some confusion on that issue. . S L

I would like my gplleagues to understand that particular situation, o
because it is a veys important incident which I am sure will develop -
As time foes on. We should anticipate that. ]

Mr. McCovruistER. ‘The big difficulty with OSHA is its complexity
and people understanding what is required of them.

That 1s what I want to fix and which I believe your bill does better
than m)‘y that.have come along, if we can provide for some evidenceof
.a good-faith effort when he has requested a consultation, showing lis

~intentions to build a safe workplace. "

- - . N

-

Mr. Esca. Mr. Chairman, if you will yield for a second

Mr. DaNigLs. May I ask one further thing.
I believe that where an employer asks for consultation, is given a
report, and does what he has been instructed to do by the consultative .
. oéco, then the certificate given to him by the consultative officer
*" should be some evidence of good faith to be taken into considerationsin
mitigation of any penalty that might be imposed by the Secretary.

[

That is my view.
.Mr. Edcu. Mr. Chairmgn, I wanted to commend you because I
think it would go a long \3aly in clarifying for. that businessman out
there and also would go a long way toward encouraging the small
businessman to work cooperatively with the Labor Department to
Goproct, these: faults immaediately; and I also want to go on record in * -
~agx‘ooi€g with ‘olir witness, and you, that there is no question,-if he is
not cofrect, and he does not show good faith and given the fact there -
needs to be a reasonable time given to correct these, but if he doesn’t, .
the full sanction of the law should be applied. T : '
. Mr. DanigLs, I;am pleased we are all in accord here this morning, | ,
and I think this is going to go a long way in helping-to enact this bill. oo
. Mr. McCorLisTeR¢ Therg are a lot of other things I could say about :
" the bill in complimentary tones, but our time is short. - ‘
_ 4. 'Mr. Esca~If you will,yield, Mr. Chairman, I want to compliment
¥ ' this gentleman on his wyrk ih ‘the other committee and recognizing
the jurisdiction of this vommittee. I think he has been careful, with a
membership of that other commiftee, in showing leadership: for the
- small businessman, but at the same time working with this committee. - :
Mr. DanigLs. I want to congratulate him again, and he has been )
- here before, and expressed views which impressed this committee and :
other members of the full committee which caused so many of my

colleagues to cosponsor the legislation we have today. oo
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- . Mr. McCorutsteR. I am gratbful for this fijttery, but wo nre going

~ ... to miss that quorum call, N " ) K
7 Mr. Danreeg. Tho committes will rocess in_responso to o gquoriwn.
gall and we will get back as promptly as possible, possibly about 10

‘mmuws- ’
{Recessed at 10:10 aam.] L
Thg propared statement of Mr. McCollister followsy .

Preranep StaTEMENT oF Hon. Joun Y. MocCovusTer, o Rernesenrative iy

-~ . Conoress I'iioM TiB STATE OF NEBRASKA .

Mr. Chairman, I appreciate this opportunity to nppefﬂ\t‘ﬁgﬁin before thig sube
.committee to urge your approvyy of legislation to provide free volilntary, oh-site
.consultation serviges undet the®ecupational Safety and Health Aot 1 urge you
to ngﬁrove H.R. 8018, which I'have co-spansored, with only minor changes, =~

OSHA has becomé a code word amonlg businessmen for arbitrary government .
harnssment. This need not be the ease. I am convinced that businessmen realize
their stake in job eafoty and healthy working conditions. What they also realize,
unfortunately, is that the OSHA regulations gae so very complex and difficult to -
interpret, that they stand n good chance of being found fn violation of gome

scure safety or health standird despite their best intentions or sizeable outlays
to achieve the goals of the OSHA px/) am. /

Adoption of a voluntary on-site ©ednsultation program would gosa long way
towards removing the untertaintics of the OSHA program which have frightened .
many smail businessmen and hampered voluntar com[illnnco with the law,

After roviewing the many suE)gestlons for reform, I haveé co-sponsored two
bills to provide on-site consultations. Each has provisions which I fecl your sub-
committee should incorporate into your final l;g ’

- It is Imperative that the consultation servicta provided be free to those using
the service. This would encourage businessmen to use the service an thus hasten
their compliance. It would also address the prigcipal need for the service, since
many smaller businesses cannot afford to keep a full-time safety expert on the
phyroll or bring in outside consultants. ‘

A constructive improvement incorporated in Chairman Daniels’ bill, H.R. 8618,
is removal of the requirement that consultations be available only to employers
of 25 or fower persons. There is strong justification for dirccting consultative
services to the small business community. That is where the need is, Any bill
should dircet preference and priority for small business consultations. But man,
sinall firms o&ploy more than 25 Yorsons when the office clerical st4ff is ineluded.
Some firms with ug to 100 em OXCOS face the same under-capitalized, short-
staffed situations which make OSHA such a burden on the very small businesses.
Allowing consultants some leewny in extending consultation services to these

.. employers will strengthen the program. s

would not argue that the pennlty provisions in the Aét are not offoctive in

. encouraging compliance among those who understand théir responsibilities under
the Act. It would seem helpful, however, to allow OSHA inspectors some leowny
in nssessing sanctions against first-instance violators to account for any good
faith cfforts which the emIplo!er may have made to satisfy the regulation in ques-
tion. In this regard, the Fin ley bill, which I am also co-s ggxsormg, would sce
the superior approach in that it would allow ﬁrst-instl\neg' iolators to be deal

"usink a flexible, discretionary approach that would eliminate a great deal of the
fear and trepidation which now accompanies an OSHA inspection.

In my earlier testimony, I suggested that thete are inherent efficiencies in havin
OSHA inspeetors also providé consultation services. I reasoned that this woul
assure the businessinan that thé advice he was geétting would be completely in
tune with the inspection requirement he would be expected to comply with, It
would also allow the subsequent inspection to be dirccted towards those hazards

. kdentified during n consultation. .

] Mr. Daniels’ bill would have the Degnrtmont of Lahor provide scparate inspee-
tion and consultation services under OSHA. I still believe my earlier argument to.
be sourid. Separate lmg)ect‘ldn ntid consultation personnel mi%ﬁt work out, how-
ever, it combined under one policy-making -coordinator within OSHA and if
“good faith” could be incorporated into the procedures for nss;ssing onaltiés,
It is absolutely cssential that businessmen be nssured that the advice w ch they
receive from OSHA consultants be identical to the standards which will be re- °
.quired by OSHA inspectors. It seems to me that consideration of good faith

e
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attempts to comply with the recommendatlons of an OSHA consultant should be
taken into consideration at the timo of a subsequent inspegtion.

Finally, I would hope the comynittee would.not favorably on that provislon in

R. 88& which leaves it up to tho individual businessman whother to show the
0s consultant's report to tho knspeotor. it would bo more officient to require
divulgenco of this information, buti in the interests of encotiraging businessmen to
take advantago of the consultation program, I think the Chairman is correot in
includlng this provision. : g ,

In closing, lot me reaflirm my strong belief that cnactment of a vonsultation
program in OSHA will spced complinnce with tho Act and hasten the benefits
which will be derived from safer and healthicr workingplaces for all Americans.

I commend thls S8ubcommitteo for its energy in devecloping this legislatlon and
hepe that the full House will soon have an opportunlty to pass this badly noeded
rcf};rm of the Ocoupntional Safoty and Health Act. .

Thank you.

Mr. Danigrs. Our tness is Mr. Randolph M. Hale, assistant
vice president and ma, 5 Industrial Relations Department of the
National Association of Manufacturers. '

Mr. HavLe. Yes, Mr. Chairman. :

Mr. DanieLs. Mr. Hale, you may submit your statement for the
record or you may read it, il you so desire.
* Mr. HaLg. Thank you, Mr. Chairman.

I have a short statement.

What I would like to do is skip about half of it.

Mr. Daniews. All right, I will inake a motion for unanimous consent
4hat your statement be incorporated in the record at this point.

Are there any objections? :

Hearing none, it 18 so ordered.

Mi. Haig. Thank you.

[The prepared statement referred to followss].

Preranrep StaTeMENT OF Ranporeu M. HALE, AssiSTANT Vicr PRESIDENT aAND
Manacer, INDUSTIIAL RELATIONS DEPARTMENT, NATIONAL ASSOCIATION OF
MANUFACTULERS .

My name js Randolph M. Hale and I am Assistant Vico President and Manager,
Industrinl Relutions, National Association of Manufacturers, Washington, D.C.

. \_-M'I‘hiﬂ legisiation is of particular interest to the National Assoociation of Man-
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Aruitoxt provided by Eic: -

acturery as 88% of our 13,000 members have fewer than 500 empioyces and, in
fact, 55% employ less than 100 employees. It is precisely these size companics
that have been t{o most adversely affected, perplexed and confused by the Oc-
cupationn! Safety and IHealth Act of 1970. .

Ve commend the distinguished Chairmun and the ranking minority members of
this Subcormmmittee for their efforts in introducing this legislation 61‘1"11 8618) to
amend OSHA 50 that employers ean obtain assistance in meeting OSHA require-
ments. The NAM wholcheartedly endorses this effort, and we offer our aid and
assistance in order to achicve a sucecessful on-site consultation program for
‘employcrs. .

would first like to offer some general observations as to how we view the con-
cept of on-site consult.ntion, and will then specifically address tho provisions of
H.R. 8618, Chairman Daniels’ on-sitc consultation and education amendment.

As indieated, the NAM: has generally supported cfforts to implement on-sito
consultation. This has been t.r€c ever sinco it became obvious that emplogers,
particularly small employers, needed some outsido assistance in megeting OSHA
standards’ requirements. In testimony delivered before this Subcommittee on

June 25 of last year, wo listed on-site consultation as one of the major reforms -

necessary in O\W OSHA achieve tho results which Congress had envisioned.

We remain addmant in our beliof that on-site consultation will be a suceessful
Frogmm if, and only if, employers are encouraged to use the program without
ear that OSHA compliance personnel can beecdine easily invglved. As lomg as

tho fear cxists among einployers that on-site consultation may be nothing more

than a disguised cnforcement mechanism, the program will never operatoe
suceessfully. _ .

’
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For this reason we withdrew our support from the OSHA $rogram published ° 7
on May 20, A vcarcful analysis revealed tgnt this partieular OSHA program would

have formitted consultants to involve OSHA enforcement, personnel at their
whim! A letter detailing our objeotions to the OSHA program ig attached to this
statement as Appendix I as well as OSHA's rogly to our letter (Agfcndix 1I).

In light-of the above comtnents, I'd like t6 turn now to H.R. 8 8. Having
earefylly othinc%hlts provislons, the National Association of Manufacturers
belio‘écs‘ it to be edhstruetive and significant contribution to achieving safe and
healtlifil working conditions if. implemented properly. Therefore the NAM
supports in general H.R. 8618, . .

The following speeific points in the bill we endorse;

. 1) The program is to be placed and administered within the Department of
Labor. This feature has two obvious advantages. It puts on-site consultation.
into the ageney where the expertise already exists, and it precludes the ereation

- or tho expansien of another ageney and all the resultant. additional costs thate~
usually attend auch an action, , L o
(2) Although the program gives priority to smail huginesses and hazardous
workplaecs, it does not set an arbitrary number of em loyces eutoff limit at which
point the service would not_be available. Thus OSHA s allowed the neccssary
. diserction to evaluate any legitimate on-site consultation request, regardless of
the employer’s size. : N
(t:9) }?ccnuso this program would be get up under an amendment to the Aet, it
would be available In every State which is not operating under an OSHA uppm\;ed
state plan. As a matter of fact, & stron nri;umcnt can be made that on-site
consultation will have to be made availa le In we?’ State beeause of tim ‘‘as
. cffcetive as” requirements of-section 18 of the Act. In other words, state plans
not offering on-site consultation could not bo “‘ag cffective ns” the federal program.
(4) The 1009 federal funding for on-site consultation assures that every
cligible atate will use the service. The state ecconomic problems which have had
) an adverse cffeet upon the OSH A-approved state plans will not affeet the program.
— / (8) The program provides that upon a subsequent enforcement inspeetion, the
* Seeretary may, with the employer’s consent, consider the consultant’s report for
¢ determining good faith in proposing penalties. This mitigation
(\§ factor is important in encouraging employers to use the serviee. Conversely, we

°

believe it should be made exceedingly elear that a consultant's report cannot be
used in any subsequent enforcement proeeeding under the lglot, exeept where the
L. emgloycr has consented to the consideration of the report. : .

We do have some reservations about the program ag proposed and I'd like to
state these for the record: .

(1) The consultant’s report is not binding upon enforcement personnel in the
event of a subsequent complianee inspeetion. Therefore, the employer who
utilizes on-site consultation really has no guarantee that he has eomplied with
OSHA’s standards’ requiréments. Sinee this js the caso, it is absolutely imperative
that the consultant’s report not be used against the em loyer, unless for some
reason the employer agrees to jts use. Otherwise, it wouldp prabably be better for
the employer to take his chances on a cfoxaalinnce inspection rather than'to avail

) himself of on-site conSlHon. : -
- (2) Compliance persynn® ean still be potentinlly involved upon the discovery
of a serious hazard where the employer for some reason refuses to cooperate in
- abating the hazard. \\é
personnel be limited to situations of imminent danger where the health and lives
of employees are in jeopardy and the employer refuses to correct the situation.
. As drafted, we believe that some employers will be discouraged from using the
service beeause it may lead to an OSI!}A enforeement inspection, Hopefully, this
mnylprove to be an unwarrdanted fear as a successful on-site consultation program
develops. '
Agnin, I'd like to commend the distinguished Chairman and the rankin
- minority member for introdueing thjs important legislation, ‘We offer our support
and cooperation in making this prdgram a success to aid employers in meeting
Y OSHA requircments.
" I thank you for this oppprtunity to testify on behalf of the NAM .and I would
be pleased to answer an questions which you may have. -

EMC : . ' . . \\;ﬁ f, T | '
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Appendix I’ . .
NATIONAL ASS0CIATION 0F MANUFACTURERS,

. N L4

: . Jiine 4, 1975,
Hon, Joun H. STENDER, - ) K , _
* Assistant Secretary of Labor for Occupational Safely dnd Health, U.8, .Department
of Labor, Washington;, D.C. - . S

Dean M. Srenper: As you know, the Natiofial Assgtiation of Manufdcturers,
hos actively su ‘{)ortcd the concept of on-site eongultation for enwloycrs to.aid .
in mecting OSHA compliance réquiremerits. Wher Representative Willinm Steiger
of Wiseonsin introduced his amendment to the FY 1975 Labor-HEW approprla-
tions bill 1ast year to grant $5 million to the States to provide for on-site consultu-
tion, the NAM strongly supported this action, S S
The NAM, continting its support, submitted rather exténsive comments on
the implementing rules when they were proposed by OSHA on January 15, 1975.
We reiterated our belief that an effective on-site consultation program ecould do
much to alleviate the atmosphcre of fear and distrust which,many employérs

_ eontinne to hold out for OSHA, notwithstanding the fact that an employer who
¢ utilizes the service would not be protected by the consultant’s atlvice ih the event
-of o gubsequent compliance insli)ection. . ) .

Now, however, having-carefully read and exgmined the final iMplementing rules
which were publisied in the FEDERAL REGISTER on May 20, .1a75,~we are
dmmediately wit{ii&iing-our support for this Erogmm. ' :

Qur reasons is. withdeawal *of support are plain and simple. The final
regulations have lterated the intended purpose of the on-site consultation
program by substantially amending'a key definition, by going contmr% to the

rogram’s legislative/history, and finally by ignoring an existing OSHA Program

ircotive. Whereas in the proposed rules, enforcement personnel ecould have
become involved only in situations pertaining to imminent danger, it now appears
that “consultants” ean, at their discretion, involve enforcement; personricl any-
time something less than an alieged serious violation is distoveréd. Based on theé
wide disparity which has been showy in the past by OSHA complianee pegsonnel
in eciting’ nlleged serious violations; history forces us to conclude that this on-sité
consultation program will be nothing more than a masquerade for enforcerncnt.

The reasons given by OSHA for amending the final rules [§1908.5(c)(7)] to
change the words “imminent danger” to “hazards which could reasonably be
expeeted to eause death or serious physical harm® are-not persuasive. Imminent
.danger situations, by clear definition, are based on the element of immedidey.

' The Aot itsclf explicitly separates “imminent danger” situatigme from other types
of hazards and ‘provides an enforcement mechanism whereby immediate relief
through the U.S. Courts can be obtained. .

Under the final published rules for on-site eonsultation, a consultant is to seelt.
immediate elimination of a discovered hazard anytime he bélieves it could rea-
sonably be expected to cause death or serious physical harm. Failure of thé employer
to cooperate in the immediate climination of the hazard or removil of affected
employees from. the aren results in an OSHA. enforcement actién against him.
The ey clement in an imminent danger situation, its “immediacy”, has been
deleted from the language of the regulation.

The severe impaet of this omission is illustrated by examining a serious viola-
tion ag defined in scction 17 of the Occupational Safety & Health Act. A serioud
violation is deemed to exist if there is a substantial probability that desth or serious
physical harm could result.” Thus, under the on-site program, the cmployer is
under a stricter dutéy to.comply with OSHA requiréngents, than he'is under the

B serious violation enforcement provisions of the Aet. Furthermore, under the.on®
: gite regulations, the consultant may request the smmediate climinatjon "of the
leged violation, and where. that isn’t possible, the removil of affetted emdployees
rom the area. Yet under the serious violation enforeement provisions of the Act
the compliance officer is given no such authority. In fuet, the employer musy bé
. notified of .the alleged violation in writing and be given an opportunity of 15
working days in which to contest the citation. -~ ) .
Our poisit is further illustrated by turning to the legisintive history of the Steiger
aéngn&imeht. In addressing the House on June 26, 1974, Representative Steiger
stated: - : -
“In the event of an fmminent danger situation, the eonsultant must request
immediate abatement. If the employer refuses to abate, the consultiint must

b

wadvise OSHA of the situation . . . . -
: Q - ) . - - T . o
" ’ IR -T2 1 . .
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“OSHA would carefully mantler the Frogmm to insute' the relability and
-<ompetente of the consultation services. fn addition, special attention would be
given to determino whether hazards, particularly seriots azards, discovered duting
a consultation visit remained unabated despite the consultant’s advice.”

It is cxceedingly clear-that Representative Steiger wanted to maiitain a visible

- distinction between alleged serious hnzards and imminent danger situations, such
distinction being maintained by the notification or lack of notification by the
consultant t6 OSHA enforcement personnel. . . :

Finally, and perhaps mgst telling, is OSHA Progtam Directive #74-13. "Phis
Direetive rovised Program Directive #7 ~27, which set out guidelines for.State
18(b) consultation. programs. Quoting from the revised Directive:

“Employers faced. with the possibility of eventual enforcement netion may
Brcfer not to avail themselves of the voluntary compliance opportunity provided

¥ & State’s on-sitc consultation service. Therefore, to increase the incentivd for
employers to request State assistance in voluntarily complying with standards
um}) to allow the varions States to offer a true consultation service, the requirement
that serious violations found duriig on-site consultation be subject to subscquent

compliance action is hereby modified. States offering such consultation services
. may, but need not, take enforcement action when a serious violation is-identified
during an on-site visit.” ’ :
The Directive indicates clearly that OSHA has not made the same commjtment
to success under its own consultation program. .
This brings us to the ultimate failure of the on-site consultation regulation.
* Regrettably, somewhere dlong the line the needs of the small ‘employer and his
employees, the gnes who should stand to benefit the most from this regulation,
have been overlooked. Whereas these cmployers ¢ould have had an opportunity
to seek on-site consultation aid without uhduo fear of recriminations, they are now
in reality not much better. off than they would be under an OSHA compliance
inspection. Indeed, this regulation makes it inadvisable for many small employers
to seek OSHA consultation services. .
- We'must conclude that in its present form this program for on-site consultation
will not serve to benefit those small employers for whom it was intended. We shall
80 advise pur membership, . ) ’
Yours truly,

Ranoorrn M. HaLe.

U.S. DEPARTMENT oF Lasor,
OCCUPATIONAL SAPETY AND HEALTIH ADMINISTRATION,
. OFFICE OF THE ASSISTANT SECRETARY,
. Washington, D.C., June 23, 1975.

Mr. Ranporen M. HaLE, , C e
Assistant Vice President-Manager, .
National Association of Manufacturers, - : -
Washington, D.C. ’ N ‘

Dear MR. HALE: Thank You for your letter of Junc 4, 1975, in which vou disciss-
the National Asvociation of Manufacturer’s viewleoint. conceerning 7(c) (1) consulta-
tion. I am disappointed to hear that the NAM is withdrawing its support of
this programn. - : .

ertainly o major problem in designing this program was how to handle situa-
tions involving either imminent danger or discovery of serious hazards by the
consultant in the workplace. It was our final, contention’ that program funds
cxpended under safety and health Icgislation should not be used to provide
personnel who would be asked essentially to ignore a situation where, in their
opinion, death or serious harm could rensonably be- expected to occur, .

‘ cre is no intent to instantly involve enforcement personnel. The consultant
is required to point out the serious h and request elimination. There is a
follow-up. visit. by a consultant, not g compliance officer, to see if the problem
has been climinated. It is only after thesc consultative cfforts that continued
inaction by the employer will result in contact with OSHA cnforqfemcnt personnel.. - -

N

henlth field who has noticed a hazard which he belicves could reasonably be v
expected to causé death or serious physical harm to take no action if nothing is
done: to esscntially wash his hands of the whole affair and move on to-the next -
workplace. We believe we must go'beyond philosophical discussions of the meaning

. of consultation and focus on the rea world of employee anger. Thie probability
of death or scrious physical harm to individual emnployeées is not philosophieal
coneept. It cannot be ignored. : / :
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We do not beliove this issue will arise often during consultation. The employer
who secks consultation has already identified himself as someone interested in

workplace safety, and is'not likely to ignore the advice of a professional he has’

called upon when that professional warns him of a serious hazard. .
To the extent these new regulations conflict with previous directives regarding
consiltation, it is our intentjon to modify the previous directives. )
We have appreciatedl the assistance and contributfons of the NAM in the past,,

and appreciate your comments on our consultation program even though we find*

ourselves in disagreement. We will monitor the operation of this program carefuliy.
* Should we find problems in this area of concern; we will modify Oug, program
appropriately. - N s xﬁ
' Sincerely, . . .
Joun H. STENDER,
o Assistant Secretary of Labor.
Mr. Danies. I would recommend that you read that pafrt of your
statement which endorses my bill, first. ey
Mr. HaLe. That, sir, is-most- of the statement.

STATEMENT OF RANDOLPH M. HALE, ASSISTANT VICE PRESIDENT -

AND MANAGER, INDUSTRIAL RELATIONS DEPARTMENT, NA-
TIONAL ASSOCIATION OF MANUFACTURERS

. Mr. Hate. We would like to commend you and other members
of the subcommittee for their efforts in introducing this legislation.
We do support it and we think it can be constructive program.

Let me give some history of why we withdrew our support from .

OSHA’s program and then most of our statement we mention four
or five points in your bill that we like. -
I would like to concentrate on those.

. The first point is the~program has to be placed and sdministered
within the Department of Labor. This feature has two obvious
advantages. - It puts on-site consultation: in the agency where the
expertise already exists and precludes the creation or expansion of
‘another agency and all the resultant additional costs that usually

e

attend such an action. * &

Two. Although the program gives priority to small lysinesses and

hazardous workplaces, it does not set an arbitrary number of em-

loyees cutoff limit at which point the service would not be available.
hus OSHA is allowed the necessary discretion to-evaluate any legiti-
mate on-site request, regardless of ‘the employer’s size. -

Three: Because this program would be set up under an amendment.
to the act, it would be avgilable in every State which is not operating
_under an OSHA approved State plan. As a matter of fact, a strong
argument .can be made that on-site consultafion will have to be made.
available in every State because of the “as effective as” requirements.
of section 18 of the act. In other words, State plans not offering
on-site consultation could not be as effective as the Federal program.

Four: The 100 percent Federal funding for on-site consultation.
assures that every eligible State will use the service. The State
economic problems which have had an adverse effect upon the
OSHA-approved State plans will not affect this program.. )

Five: The program provides that upon a subsequent enforcement
ingpection, the Secretary may, with the employer’s consent, consider
the consultant’s report for the purpose of determining good faith in,
proposing penalties. This mitigation factor is important in encouraging

employers to use the service. Conversely, we believe it should be-
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made exceedingly clear that a consultgit’s report cahnot be used in

any subsequent enforcement proceeding under the act, except where
the employer has consented to the consideration of the report,

. We JL have some reservations about the program as, proposed and
I'd like to state these for the record: 2 :

+* Onp: The consultant’s repert is not binding upon enforcement

ersonnel in the event of a subsequert compliance inspection. There-

fore, the employer who utilizes on-site consultation really has no guaran-
tee that he has complied with OSHA’s standards” requirements. Since

. this is the case, it is absolutely imperative that the consultant’s
Teport not be used against the employer, unless for some reason the
employer, agrees to its use. Otherwise, it would probably be better for
the employer to take his chances on a compliance inspection rather
than to avail himself of on-site consultation. ' _

Two: Compliance personnel can still be petentially involved upon
the discovery of a serious hazard where the employer for some reason

" refuses to cooperate in- abating the hazard. We Wpuld réfer the

" potential involvement of enforcement personnel be llmite(f
tions of imminent danger where the health and lives of employees are
in jeopardy and the employer réfuses to cofrect the situation. As
-dr&fteg, we believe that some employers will be discouraged from using
the service because it may léad to an OSHA enforcement inspection.
Hopefully, this may prove to be an yawarranted fear as a successful
onssite consultation program develops. '

Perhaps an alternative to that would be lan uage similar to what was
in OSHA’s program directive 7413, which cerns State on-site
consultation. Their phrase was ‘“Requirement that serious violations
found during on-site consultation be subject to subsequent comﬁl_i:'x]nce

action is hereby modified. States offering such consultatjon seyvices -

may, but need not, take enforcement action when a serious violation
1s identified during an on-site visit.”

Again, I would like to commend the distinguished Chairman and '
ranking minority Member of the committee and other members for -

this legislation because we think it offers a constructive approach to
the numerous problems created by OSHA. Thank you.

Mr. Daniers. Mr. Hale, on behalf of the committee and 'mYS.e]f‘

personally, I want to compliment you for your statement and also for
the very clear and lucid reasons as to why you support H.R. 8618.-

Now, as to the two objections you propose, possibly we can buy one
of them. I don’t know whether or not we can buy the other, but if we
only meet you halfway, you can still support the bill.

Mr. HatE. I think we are in there, T

Mr. DaNiELs. As to your second objection, I can go hlong with the
first objection you raise, and your thinking there'is in lrie with Inine,
but as to your second objection, counsel points out to me where there
is a serious violation and there is a report given, the employer may or

. myy not want to utilize the report or furnish it to the Secretary in.

mitigation of the offense. . ’

owever, this law says, and I will quote, “Where the Secretary is .

not satisfied, through a further eonsultative visi; documentary

evidence; or otherwise, -that such limitation has taken place, the -

Secretary may take any appropriate action under this act.”

The important “word there is “may” and we give the Secretary
wide latitude and discretion here as to what course of action he would
take in the future. o K '

to situa- -
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. M, HALE. 1 would hope, I hoped t,hat wquld be covered in the~
committee report. ,
. /Mr, Daniers. Mr. Beard, any quesnons of -the mtness? y

. Bearp. No questmns, Mr. Chairman,

Mr. DANIEDS. Again, -thatik you very much for your support. .
o That concludes today’s hearings and “the committee will. m{) ourn -
> and recenvene tomorrow mornmg at 9:3Q a.m,, in, room. 2175 the

majin committee room. :
~ [Whereupon, at 11:30 a. m the subcoﬁ;umttee adJourned to reconv
* yene on Thursday Ju}y 24, 1975] _

* <
’.d v
. "
y
»'
. M .
b -
A V ) f
/
L2
[ & R L3 ~
N
o
. . ;oL
- . ’ :
: e
\ <+
->
Qe
¢ -
[ ®
Lt '
- 1
. -
. ;
Al >
. .
IS A
- N .
. £
“ -
L 2 .
I SN
[N M -
L .. .
. L .
. - ]
, \ L% v v -
. e . R . R kN
- - . a . -
* {,. ,} . ‘ N\
- G & .. S




P e,

2 .

{ON-STTE CONSULTATION HEAKINGS, 0CCUPATIONAL

" SAFETY AND HEALTH ACT

_ THURSDAY, JULY 24, 1975
" Hoyusk or REPRESENTATIVES,

> ' SupeoMmiTTEE oN MANPOWER, |
. o CoMPENSATION, AND {IEALTH AND SAFETY

. : or THE CoMMITTEE ON EDUCATION AND Lasor,

. . et Washington, D.C.
The subcommittee met at 9:30 a.m,, pursuant to notice, in room
2175, Rayburn House Office Building; %on. Domtnick V. Danijels,
- chairman, presiding. . )
Members present: Representatives Daniels, Gaydos and Sarasin.
Staff present: Daniel ?I Krjvit, counsel; Denniese Medlin, clerk;

Sue Nelson, legislative associate; and Richard Mosse, minority a,Ssistp,nS;\ :

counsel.

Mr. Danijjszs. The Subcommittee. on Manpower, Compensation,

* and.Health and Safety will come to order.
Our first witness this morning is the Honorable William A. Steiger,
Representative of. the State o ‘Wisconsin, a very able and eapable.
- former member of the Committee on Education and Labor, who
contributed much to.the work produced by this committee. - -

I know he has'a-deep interest in the subject matter of the legisla~

~ - tion before s, so I extend to you, Bill, & cordial welcome.

\STATEMENT OF HON..WILLIAM A 'STEIGER, A REPRESENTATIVE .

IN CONGRESS FROM THE STATE OF WISCONSIN

Mr. *Steraer. Thank you very much,. Mr. Chairman, for yoyr

welcome and‘your comments and for the chance to testify this morning.

. I will be very brief. I*have a statement which I would ask te be
made a part of the record. = .. - '

- Mr. Danigs. Any objection to the incorporation of Congressman

Steilger’s statement in full in the record? .

Hearing none, it will h?e so ordered. ) :
[Prepared statement o Congressman Steiger follows:] T

PREPARED STATEMENT OF Hon, Winiam A. STrIgeR, A REPRESENTATIVE IN

- CoNaress FROM THE STATE oF ‘WisconsIN

; . N .
Mr. Chairman, Lfind myself in a peculiar position this m¢rning. Actually, it is
a reversed position. For eight years, I sat with the distinguished membersof the
Daniels’ Labor Subeommittee, now I ap
chence to discuss the Chairman's hill, LER 8618, which 1 am pleased to have
" joined gs 4 co-sponsor. Lately, I hava spent muni{momings, at, eight o’clock
enringd which are necessitated by the Ways and Means Committee schedule.
It i3 arelief to find a Subcommittee with a more reasonable schedule. -
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ear a8 a witness. I am grateful for this -
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| Tho purposéof thfs hearing is to review a proposal which I have supported for
the pasg soveral years, That s, an on-site consultation program by the Federal
flovcmmcnt. to assist employers-in complying with the Oceupational S8afety and
ealth Act. It would be useful to deseribe how thislegislation cameintq bclnlg-.
The original Ocoulmt.lonul Sufey and Health Aot incorporated the prineiple ,
of first-instanco citations as the mleans to ¢nsure voluntary compliance with the
Act by omployers. Itis,inas a disincentivo for it is ono based on knowledge.
Thers is a fear of Federal inspestidns, citations and heavy fines in_thg present eir-
cumstance which in large part stems from a Iack of knowledge on the part of many
em'Floycm and cmployecs. v
R his procedure has created a perecived imbalance botween the dual goals of
enforcement and cducation. Tho intent was not to harnss the employer and inour
his hostility. Rather, wearesgeking, through education and coopgration, toimprove
the health and safoty conditions of the workplaco.
The Aet did provide for off-sito consultation for employors. However, such -
-asgistance was, and remains inadequatoe. espeeially for the small employer and
for thoso who have specifio'questions on the applicition of a complex standard in
tho workplace. : )
This problem was thoroughly explored three years ago by the able gentleman
from Missouri, Mr. Hungate. Tho hearings conducted by his Small Business Sub- -
comupittee were f ollowcz that year with hearings bi’ this Subcommittce. The result
of thoso oversight activitics was legislation to bring eduecation about workplace
safety and health hazards in balanee with enforeement activities. The means was . .
/ nndon-sittl'fconsultaglon program for cmployers sponsored by Chairman Daniels ** -
and mysclf. . . .
Despite bi-partisan support and endorsement by business and labor organi--
zations, the legislation was not cnacted in 1972, The Committee Report on that
- legislation, which was never reported to the House of Representatives, clearl
stated the need for tho program. It stated, ‘‘the Ocoupational Safoty and Healt v
Actréquires much of employers that has never been required of them before’ * * * '
these requirements are cssentially reasonable and will inure to the long run benefit :
of employers as well as employees. One aspeet hgs eaused legitimate coneern * * * 3
v the Act's prohibition on eonsultatioh visits to an employer’s workplaca.”” 36 . v
. Midway through the 93d Congress, we found ourscives with @' needed dnd
. workablo concept, but our consensus on how to operatidhalize this concept had °
1, cvaporated. Corigress has been acoused of hearing legt$lation to death, and the
on-site consultation program seemed doomed tosuch a._.‘fntc. B
To prevent such an occurronce, I soughf to rovive the program through a
admittedly circuitous route. As with the’ grigjnal legislation, this approach di ‘
not receive unanimous suppott by the Subeommittee, noér'b'usjr_iess and labor. Lt £
> Everyone voices support’ for the concept until they sce the asdtual legislatidon.
I have been f asclnaw(Y by the fluaguntion ih.pesitions as we Have sought to dayelop

[

a copsultation program. ST ! . .
. ¥, proposal .was to'amend the Labor-HEW Approprisdtions. bill to provide
fundg to the States for a Stdte consultstion program under authority provided
by. Section 7(0)(1) of the Act, This progrém is currentiy*underway. This year,
the Administration included fundjng for the consultation program in its budget
rc%t‘mstfor the Department of Labor. - o, ‘ s
here was a signifieant departure from'the original consultation bill ip that
agsistance would be available to all employers. A priority basis for consultation |
was igeluded in the program, with small business receiving first consideration. N
There remain probloms with'a State and not a Federal consultation program. -
Some have argued that the Federal government should offer consultation as
well as inspection to complete its program. This was brought out during the -
debate on t.}ge Labor-HEW Appropriations bill. Chairman Daniels indieated during
thg debate that the Subcommittee would promptly review legislation to permit
Federal consultation. .
Mr. Danicls went one step further, and introduced legislation, H.R. 8618,
which I have ¢o-sponsored and strongly support.
* .- We have traveled far in the development of this legisthtion. It would be uscful
to commpare where we are now with what we had back in 1972. My original bill
. amended Scction 28 ¢f the Oceupational Safoety and Health Act. That Section
| ‘ was designed to provide cconomic assistance to small employers. Federal con=
| " switants would have becn authorized to make. worksite visits for the purpose ,
-advising small employers as to their obligations under the Act. Such visits were™  «
*  to have been made at the request of the employer and limited to the problems
-déscribed in the request. The consultant would have been prohibited from issuing

v
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a citatlon or proppsipg a penalty. Howover, o conﬂulgratlon visit.would not have
Precluded the insuance of a citation diiring a subacqueht Inspection. I have nated
that several witnesses havo eriticlzed this aspeet beeause it would seem to diminiah
tho value of the consultation. I disagree with this position and would refer to the
colloquy which I had with Congressman Findley on this very polntlast year during
the Labor-HEW A[‘))proprlnﬂona debate. I yould like to submit this disoussion .
for therecord. Imight also ndd that thougly/consultants mnlgtnids their Independ- .
ence from Inspeetors, both recelve the sam, tralning. -Wo mdst also recognize
the fuct that even ag the perception of n violation may vnr{ between consultants
and inspeetors, It may also vary between inspectors \v‘\p visit-the same workplace. )
One of the more controversinl scctions of the legislation was the proceduro to
be followed in situations of “imminent danger”. T feel that the approach of the *
original legislation and the current bill is the corrcet one. It contlnucs to be o
matter of dispute. o
e On tho whole, the original leglslation was intended ns o compliment to the
Inspeetion program. It completed the rinciple of enforcement and edueation.
’ 1.1. 8618 maintnins and extends this rinelple. The bill amends Scction 21 to
provide consultation to all employers. This is in keeping with the legislative
, developments with this program of the past year. Small employers and hazardous
* - industrles would recelve priority consideration.

Another significant departure from carlier legislation is the “imminent danger”
situation.. The consultant would be required to bring lho matter to the attention
of the Area Rogional Dircetor who would follow the procedures of Section 13 of
the Act. In addition, if a condition Is recognized which has gubstantial probability
that death or serlous physical harm to em Iof'om could result, the employer would
be required to abate such conditions. Leghtimate questions have been raised
about the definitlon of “substantial probability’’ and the nbatement proecdure.
I would hope that the Subcommittee will clarify both questions in its report op
this legisiation.

1 would like to return to tho matter of the consultant’s advice. The advice, in

¢ the form of a report, would not be transinitted to the enforcement branch. It
could be used by the employer to demonstrate good faith in complying with the
Jbrogram. While the consultant is to dircet his comments to the employer’s re~
quested problems, he would point out any hazards he would observe, I would
suggest that the consultant be required to inform the employer that his advice
Is not comprehensive nor binding on an Inspector. This is the.procedure now
followed under the State cousultation programn.

The bill aiso provides for n training and education program in local commun-
itics. The Subcommittee should elarify the intent of this section ulso. Such a
grogmm would eomplete the objective of educating the employer in order that

¢ might voluntarily comply with the program. -

[.would also like to respond to a problem raised by Mr, Findley. To relicve
the burden of the Act on small employers, he has proposed langusge in his bill
which would climinate first-instance citutions. I disagree that this is the problem
facing small employers. The average citation Ecr inspection is $100 which does
not strike me as an onerous.burden. The actun problem is onc of understanding
standards, and providing the employer with lucid explanations should be the
focus of our attention. k

In closing, I woule like to comment on the future of the State consultation
program. Obviously, there would be a duplieation of effort in those States without
state plans who have opted for a consultation program under existing legizlation.
Since 1 hope that H.R. 8618 will be enacted inta law this year, I would/su gest
that provision be made to phase out the State consultation program after June
19%. A mecchanism for absorbing State consultants into the Federal program
would be appropriate.

I would urge the Subcommittee to aet swiftly on H.R. 8618. Therc are currently
18,500 annual rcguests for consultation in the 20 states now offering such ad-
vice. The demand cxists, and we must act to provide tle service.

It has been a pleasure joining you this morning.

Mr. Ste1GER. Thank you,,Mr. Chairman.

Obviously, the subject of the Occupational Safety and Health ch; '
and garticulurly how“we deal with the question of consultation is.
one that you, Mr. Chairman, and the members of the subcommittee,
which you have the honor to: chair and on which I had the honor to:
serve for 8 years, is not a new subject and one that continues to be- -
1mportant. .

ERIC- Y O
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I think tho chairman's bill, IL.R. 8618, which I am plonsed to join
as o cosponsor, is an excellent bill and deserves to bo passed. I liope
it will ho promptly approved by the subcommitteo and dealt with
by the full cominitteo and that tho full Houso will quickly, pass it.

In the carly part of my propared statement, I talk about the
histoty that you aro more familiar with than most, as to how this
thing bogan, where wo went, and why.

I want thus to talk directly to somoe of the problems. I will read
direetly from tho statement for the roporter's enefit at this point.

H.R. 8618 maintains and extends the concept, of what wo tried to
do with enforcoment and education. .

To amend section 21 is rational, and it is in keoping with the legis-
lative developments of this program for the pust year.

The small omployers in hazardous industries would receive priority
consideration. o

There is, however, in the bill one significant doparture from tho
carlier Daniels-Steiger bill regarding imminent dangers. The con-
sultant would be required to bring the matter to tho attention of the
regional direotor who would follow procedures of section 13 of tho
act. :

In addition, if a condition is recognized which has a substantial
probability of death, or if serious physical harm to employees could
result, the employer would be required to abate such a condition.

Legitinlate questions have been raised about the dofinition of
“‘substantial probability”” and the abatement procedyre. I hopo the .
subcommittee will clarify both of these questions i’ the report on
the logislation.

You are familiar, Mr. Chairman, with regulations which the
Department of Labor issued under the $6 million consultation con-
tract provision in the relevant apqropriations legislation.

Tho National Association of Manufacturers, among others, has
taken issue with this concopt of substantial probability, I think, in
error. . .

Becauso I think the Dopartment correctly analyzed this gray area
as one in which the differenco between imminent danger, for which
there is an immediate abatoment process, and a serious danger in
which a substantial probability exists for death or physical harm,
the differenco is one of timing only and to ignoro tho problem of a
serious violation will give us this situation.

Mr. DanieLs. Will the gentleman yield?

Mr. STEIGER. Yes. o

Mr. DaniELs. The National Association of Manufacturers had
their ropresentative here yesterday, and testified and thoy modified
their position on that point.

Mﬁ‘. Srriger. Oh, I am delighted to know that. Thank you very
much. ' | .

I will have to take & look at their statement. I am a day behind,
and I have not seen that, but I am glad they have.

But I want to make sure the members of this subcommittee recog-
nizo that I think the Dopartment in its regulations did attempt very
well to deal with that issue, because it realF;‘\iis s matter of substance.

Mr. DinteLs. While on that subject, I have a question for you:
When & consultant visits a business establishment and discovers
o serious danger, gives the businessman a reasonable time for abate-

Va
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ment and thon discovers after that abatément poriod that the situation

has not beon?eliminntod, how do you think tgo law should deal with

ituation

. . STBIGER. Woll, if, Mr. Chairman, it is a situation in which,

. I'the consultant’s view, there is a substantial probability of death

or scrious |physicnl harm, I assume, under the wzfr the bill is drafted,

the consultant would, at tho time of his initial consultation wisit,

}Jointf it out, ask that it be abated, provide a specific period of time

or abatement, and then either personally, or by some other method,
vorify whether or riot abatement had in gxct taken place.

If 1t has not taken place, if no effort had been made by the employer
to abate that serious condition, it would seemn to me that the consultant
would, in that limited circumstance, bo justified in calling that to
the attention of the complianco officer,

-+ €an soo another problem which arises and which I understand the
Chamber of Commerce raised, upon what happens if the employer
can’t make tho deadline. Ho does try, however. I think in that situa-
e, it seems to me that the consultant is justified, if there is a
strike, if there is material not available, if any one of a number of
things arises to hamper the employer who in good faith tries to deal
with the problem pointed out to him by the consultant, that the
. Consultant can legitimately oxtond the time for abatement of the
sorious danger problem.

Does that respond to the question you asked?

Mr. DaNIELS, Yos. Thank you.

Mr. StEIGER. One other point that I would like to try to make,
because John Anderson raises it in his testimony to follow me, and I
will point to page 5 of my statement, if I may-. ’

Obviously, there would be & duplication of effort in those States
without State plans who have optetf for a consultation program under
existing legislation. A ,

Since I hope H.R. 8681 will bo onacted into law this year, I suggest
that provision be made to phase out thg present consultation program
after June 1976 and to offer a mochaniépm for absorbing State consult-
ants into the Federal program, . A )

You will note that Juhn Anderson raises that same issue and sug-
gosts perhaps we go to something like 80-20. .

- Mr. DanieLs. Maybe our minds are ali working ‘in the same
direction. ‘

In my notes here, I proposed to ask the same questidn of ‘the

ecpartment representatives who will appear here this morning as to
what their plan is on that subject. :

. Wo have 22 States that have State plans, cne of which has already
indicated, Utah, that 1t is not interested in on-site consultation. C
One'State does not have a plan as indicated, but intends to insti-
tute an on-site consultation. BI:xt, we havo 34 other jurisdictions with-
out State plans, - : '
- Mr. SteiGER. Well, the point that John is making in his statement,
and I am not sure I concur completely, is that this provision by itself
is a further reason for State plan States to drop out of the State plan.
I don’t think it is. : .

But I think we have to find a. way to deal with the transition be-
tween the $5 muillion in the appropriations b';ll for consultation with
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States and with their bill for 100 Porcent Federal funding for consult-
ants in those States. ‘ '

Botwoen what the Department can say and what-this subcommittee,
in its wisdom, can work out, I think we can find a method to handle
both thoso States having State plans and the States without State
plans, so that the transition is rational. < )

Mr. Chairman, that is all I will take of your time. You have been
exceedingly generous in giving me a chance to come back before this
subcommittee. = ‘

I am delighted you meetr at & civilized hout. The Unemployment
Compensation Committee meots overy morning at 8 o’clock, and alter
a while it gots to bo a bit difficult. S

I thank you, and commend you, and am most especially grateful
to you, Mr. Chairman, because you have been a man of great honor, &
man of your word, and holding this subcommittée’s hearings so
promptly and the introduction of the bill so promptly, are yet other.
reasons for the Members of the House to continue to %nvo confidence
in you as a chairman, and in you as & man of integrity for the work
you have done through all of this whole controversy.

Mr. Daniets. Thank you. You are very Kind in your flattering
remarks, and 1 appreciate it very much.

Bill, I have one other question of you: We have before us one bill
which would place the consultation in the Small ‘Business Administra-
tion. .

I would like to say to.you that I have spoken to the ropresentatives
of the Small Business Administration as-to whether or not they would
be interested in handling this particular problem and they expressed
no interest and gave me no encouragement. .

Under those circumstances, where would you think the consultation
should be encouraged?

Would we still give it to the Small Business Administration or let
it be with the Department of Labor, which is in charge of enforcement?

Mr. STEIGER. Mr. Chairman, at no point can’I justify lodging the
responsibility for consultation in the Small Business Administration.
It is not equipped for it. It is not prepared for it. It does not want it.

You are absolutcly right. It yet further complicates the responsi-
bility for administration and implementation of the Occupational
Safety and Health Act of 1970. We have always had a problem with
which I know you are aware, and the members of thé subcommittee
are aware, of the potential human factor of ti e consultant who savs,

“This is what needs to be done,” and a compfance officer who doesn’t
agree with it and says something else ought to be done. - -

As far as I am concerned, thntiumnn problem is one we are all goihg
to have to recognize and it is something that can happen. )

But I believe very strongly that the responsibility for theact belongs
in the Labor Department. So long as we can insure that the consultant
and the compliance officer go through exactly the same kind of train-
ing, get exactly the same kind of information, deal exactly with the
same kinds of standards, we have a far greater chance of minimizing

_that human Froblem and all that would follow from it in terms of the
perception of the employer. o,

So I don’t want it in the SBA, and I don’t think it is the right place

for it. The direction your bill takes is exactly the correct direction.

69‘ . .‘ . | ‘.i?u
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.v Mr, DAniees. May I follow up that, question with this one: If
we lodge jurisdiction with the Department of Labor, is ft your opinion
that enforcement as well as consultation should be under one ‘ume
brella, so that_the procedures you. have outlined for. uniformity in
training, knowledge, and so forth, can be carried out to the most
effective degroe? » : -

Mr. Srereer. I don’t know that it is necessary to have them per
se under one head. I guess, ih a sense, if the Assisfant Secretary for
QSHA is the single head, the answer is,yes. I do believe they ought to
be geparate, that we do not want the employer to feel that because
they come from the Labor Department, there is somehow 4 plot under
way whereby a visit by a compliance officer or inspector is sure to
follow.a consultation. : .

That is a part of your bill, it is u‘ém‘t of wha} I know the Depart-
ment will undertake, which is sepatlgion in terms of the people who
carry out the consultation function and the enforcement function.

Mr. DaNIBLS, M, one of our colleagues, Mr. McCollister, testi-
fied yesterday an disagrecs wgh that view. He is of the opinion
it would be more economical and more effective to have the enforce-
ment officer also act as a consultant.

I happen to share your view. , .

I would appreciate it if you would speak to your colleague and see
if we can have some unanimity of opinion on this point. I personally
believe, as you do, that they ought to be separate. Whatever the:
consultant discovers in the nature of violation should not be held
against the employer and no punitive action should be taken against
him and there should not be comparing of notes betweent the con-
sultant and the enforcement officer. - '

Mr. Sreiger. Well, I can sympathize with the aim of our colleague

. =

- from Nebraska. I assume that, by and large, his view comes from this

I8

It
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problem of potential differences between the compliance officers and
consultants in terms of necommendations,
., My judgment on that, Mr. Chairman, is that in spite of what a
single individual might be able to do, an effort to combine consultation
and compliance in the form of a single pefson would be self-defeating.
It would work to the disadvantage of tEe enforcement function of the
act and it would, I am. afraid; blur the distinct roles that are to be
played by the consultants and compliance officers. { :

I don’t think we are better off blurring them. I think we are far
more ashead in maintaining the separation between the consultant
and his advice and his whole function as contrasted to the function of
an enforcement officer.

I will be happy to talk to John McCollister and at least see if we
can find some way to convince him separation is the better way.

Mr. Daniers. One further question: :

The Findley bill confines consultation to employers of 25 or less
employers; whereas, the bill you and I cosponsored extends it to
business generally, large and small. : : .

Which do you support most stronglé? o

Mr. STEIGER. As a cosponsor, Mr. Chairman, of your bill, I believe

it ought to be superior without regard to numbers. ‘
As you know, the bill you and fput in was limited to 25 and under.
I think I had one in originally at 50, and then you and I cosponsored
one at 25, and we did so because we were trying at the time to pull
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togother the AFL~CIQ, and~George Taylor and Jack Sheehan, who. |
had strong views an consultation and basically didn’t like it, and also- |
' with the Chamber of Commerce and National Association of Man~ ‘
ufacturers and the administration.
I never folt thgt a number, whether, in the Findley approach of
cutting off enforcément or in the Findley approach on consultation,
is the right approach to achieving job safety:.
The complexity of standardsis just as difficult for somebody who has. .
26 or 26 employees as it is for somebody who has 24 employoes,
so I think the Daniels bill is the correot solutiomto that problem.
Mr. Dantews. Thank you, Bill. -

e

. I recognize my colleagus from Connecticut, Mr. Saresin. Any 7.

questions? > ; .

Y Mr. SurasiN. Thank you, Mr€hairman. I have really no questions. '

of Mr. Steiger, and, given his fxpertise in this area, I think I would

be restrained from asking any questions. ~ . -
I did not hear his testimony, but I did have the\qpportunity to- .

quickly read through it. : P "

I would suggest,:imsed on Mr. Steiger’s immense success in the past,
© * in this area, we just do whatever he asks us-to do and go home.

Thank you. Mr. Chairman. .,

Mr. STEIGER. I thank my colleague from Connecticut.

% + , Mr. DanieLs. That is indeed a fine compliment. ‘
e, L Thank you, Bill, for your testimony. .
" ~"Mr. STE Thank you, Mr. Chairman, and members of the-

c . . :
Mr. Daniels. Qur next witness is a distinguished Member of
Congress, the Honorable John B. Anderson, a Representative from
lthe State of Illinois, and I welcome you back to testify on this legis-
ation. ’ ‘
. Mr. AxpErsoN. Thank you very much,
[The pfepared statement of Hon. John B. Anderson follows]

StaremeNT OF HoN. JoHN B. ANDERSON, A REPRESENTATIVE IN CONGRESS
From ue Stare or IiLiNoIs

Mr. Chairmen and members of the subhcommittee, I am agnin grateful for the-
opportunity to appear before this great subcommittee to testify on the Occupa-
tional Safety and Health Act of 1970. I was privileged to testify before you cn
this same subject in September of 1972, and I want to commend you on the careful
and ongoing oversight you have exercised cver OSH A since its inception. I think
now that we’'ve had over four years of experience under OSHA and the benefit.
of your oversight hearings, it's only reasonable and proper to proceed with what-
cver corrective or improving legislation may be necessary. .

I therefore want to commend you, Mr. Chairman, and your bipartisan co-
sponsors, for introducing H.R. 8618 to provide for on-site consultation.in those
States which do not have approved State plans. I think I'am safe in saying that
this. has been the major complaint about OSHA since its enactment—the idea
that sn employer cannot solicit on-site advice from OSHA without the simulta-
neous risk of being cited for a violation and being assessed a penalty. This com--
plaint is certainly reflected in most of the OSHA-related mail I have received
from busine-smen 8 well as in my personal discussions with them in my district.
Prior to my last appearance before this subcommittee, I conducted an OSHA
muil survey of businessmen in my 16th Congressional District of Illinois, and
agair, the lack of on-site consultation was the most frequently mentioned com-
plaint. As c¢ne busincssman wrote: )

“We can (only) call the Regional Office and talk to a technical advisor as I
have done. Results are very poor and most confusing. I #sked zeven pointed ques-
tions with full ex: l:q.xtion o}) conditiens. I received two straight answers and five:

FRIC .. g2«
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answers that ‘this offire helieves you oan do this, but an inspector-may not and
, still give you citations." ” :
other executive wrote: “In many cases, these standards require epmpanies -
to interpret mqulmmonts‘ cansing many unneceded cash outlays begnuse of errors
tommitted in good faith.” Mr. Chairman, this Problem is & particular hardship
for the small businessman who eannot afford to 1vo o full-time technieal advigor
or snfety engineer. We are all by now familiar wi I
which have been issued by OSHA and I think it’s unrensonable to expegti snyone,
lenst of all a small businessman, to be fully familiar with all the regule tions under
which he must labor. He would have to spend his every working hour (plus a few
sletﬂ)lesa nights) for several months just to read all the reguintions; and even then
he’d nieed n special decoder device to translute many of the regulations into under-
standable téirms, . - ¥ R . . .
Mr. Chairman, I recognize and appreeinte the fact that, OSHA is premised on:
. the concept that the thrent of first-instance citatlons is the bost insurance: for
achioving volun,tn.,r}r compliance in the first pluice. However, I think we must also
recognizo that OSHA wilFonly be as effective as it is undorstood by those respon-
siblefor implementing the standards in the workplaee. If implementation is viewed -
as eonfusing, frustrating or impossible, with no resort to competent on-site consui-  *
- * tation and assistance without the risk of penuity, then the prevailing attitude in
many instances may well be, “Why even try to comply? I'll take my chances that
I'll never be visited by an inspector.” )

Mr. Chairmap, I cominend you on your initiative in teying to strike n delicate
balance between the need for retaining first-instance citations for inspeetion
visits and providing for eonsultation visits. I think this is long overdue reform
in OSHA and I would submit that it will further enhanee the achievement of
voluntary compliange. .

In coneluding my statement, I want to raise just a few points and questions .
about the specific provisions of H.R. 868 for your consideration. First, I am ‘
wondering how this new on-site consultation program will dovetail with the pro- ,
gram just begun this May under the Steiger amendment to the fiscal 1975 Labor-
HEW' Apprapriations Act (for which funding has been continued in the 1976

" #et just passed by the House). As I understand the Steiger program, the Secre-
tary may now contract with State agencies to provide on-site consultation in those
States without approved plans, on a 50-50 matehing basis—the same ns applies
to States with approved pigns. It is my understanding that some 15 non-plan
States have already signed on under this program. Would H.R. 8618, which pro-
vides 1009 Federal funding for on-site-consultation through OSHA, rather than
through State agencies, supersede the Steiger program completely or run eon-
currently in the case of those States which have already signed on?

Secondly, on'a related matter, I would urge the subcommittee to at least con-

.sid(ifs nn alternative to H.R. 8618 a revision of the eurrent Steiger plnn on say

an 20 Federal-State matching program, while at the sume time providing an
idegtieal matehing formula for on-site eonsultation programs in those States
whith have approved plans. My concern here is that ‘in providing full Federal-
funding for these purposés in non-plan States, we are creat ng one more incentive
for plan States to drop their plans in favor of Federal preemiption. It’s my under-~
standing that only 22 States now have approved plans, down from a high of 26.
Of thase 22, 20 have opted for on-site consultation funding. :

Third, while I agree with the provision in subsection (d)(2) which Tequires
the Sccretary to take approprinte action under section 13 (judieial relief) if an
employer does not take corrective netion on an imminent danger disclosed during -
& consultative visit, I question whether the consultants should also be required
to report second-degree or ‘‘substantial probability’ violations which are not
corrected in'n reasonable -time. I appreciate the fact that these still are very
serious violations, but I wonder if we might not be defeating the original purposes
of this bill by inhibiting employers from requesting consultation visits since the
consultants would also be viewed as informers for the enforcement officers. It
seems to me that an alternative means of denling with serious violations disclosed
during a consultative visit would be to mete out doubly stiff penalties on a sub-
sequent inspeetion visit for any noted violation in the consultntion report which
had nat been corrected. If an employer knew that he would be so dealt with if he
did not correet a violation which had been ‘called to his attention during a consul-
tdtion visit, I think there would be no problem with compliance. It seems to me
that while H.R. 8618 in subsection (d)(g) carefully preseribes a separation of the
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. consultation and inspection functions, it perhaps too closely links the two in sub-

section (d)(2), and this in turn may be counterproductive to a successful consulta-
‘tion program.

In conclusion, Mr. Chairman, I again commend you and your colleagues on *

taking this important, constructive and urgently needcd initiative to provide
on-site consultation on a priority basis for small ‘businessmen. If my reading of

- my district’s businessmen is at all reflective of the mood of the pational business -

community, and I think it is, then this is one of the most positive reforms in
OSHA we can take in both eliminating much of the confusion and anger which
-exist and at the same time achieving rhore effective and comprehensive voluntary

compliance. I hope my specific questions and suggestious will be of some benefit
to you in your deliberations; but, in any event, hope you can soon report this
wr o similar bill so that the House can take action in this vital area. Thank you.

STATEMENT OF HON. JOEN B. ANDERSON, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF ILLINOIS '

Mr. AnpErsoy. Mr. Chairman and members of the committee, I
am certainly grafeful for thg opportunity you have given me to appear
again before this distin uisgb,ed committee to testify on the Occupa-
tiona] Safety and Health Act of 1970, and as you just indicated, t is

“is not my initial appearance before the commuttee. We were here on
the saine subject in Septenber of 1972. ’

Let me begin by commending you, Mr. Chairman, and your sub-
committee, for the very careful and ongoing oversight you have
exercised over OSHA since its inception. I think now t%mt we've had
over 4 years of experience under OgHA and the benefit of your over-
sight hearings, it is only reasonabie and proper to proceed with what-
ever corrective or improvingalegislation may be necessary.

1. thierefore want to comfend you, Mr. Chairman, and your bi-
partisan cosponsors, for introducin H R. 8618 to provide for on-site
consultation in those States avhich do not have approved State plans.
I think I am safe in saying that this has been the major complaint
about OSHA since its enactment—the idea that an employer eannot
solicit on-site advice from OSHA without the simultaneous risk of
being cited for a violation and being assessed a penalty. This com laint
has certainly. been reflected in most of the OSHA-related mail have
received {rom ‘businessmen as well as in my personal discussions with
them in my district. Prior to my last appearance before this sub-
committee, I conducted yn OSHA mail survey of businessmen in my
16th Congressional District of Illinois, and again, the lack of on-site
consultation was the most frequ‘@tly mentioned complaint. As one
businessman wrote: .

‘We can (only) recall the regional office and talk to a technical adviser as.I have

done. Results are very poor and most confusing. I asked seven pointed questions

with full explanation of e¢onditions, I received two straight answers and five

snswers that ‘‘this office believes you can do this, but an inspector may not and

still give you citations.” o

Another executive wrote to me, “‘In many cases, these standards
require companies to interpret requirements, causing many unneeded
cash outlays because of errors committed in good faith.” Mr. Chair-
man, this problem is a particular hardghipxfor the small businessman
who cannot afford to have a full-time technical adviser or safety
engineer. We are all by now familiar with the mounds of regulations
which have been issued by OSHA and I think it’s unipasonable to

L
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. least consider as an altetn

[

et
anyone; least-of all g small businessman, to be fully familiar

ith all the regulations under which he must labor. He would have to
gend his every Wor-kin% hour (plus a-few sleepless ni hts) for several
months just to read al the. regulations; and even then he'd need a
special decoder device to translate, many of the regulations into under-
standpble terms. S ) : .
~ Mr} Chairman, I recognize and appretiate the fact that OSHA is

remised on the concept that the threat of first-instance citations is the .

est Insurance for achieving voluntary compliance in the first place,
but 1 believe we must also recognize that OSHA will only be as
effective as it is understood by those responsible for implementing
the standards in the workplace. If implementation is viewed as
confusing, frustrating or impossible, with no rasort to competent
on-sitp consultation and assistance without the risk of penalty, then
the prevailing attitude in many instances may well be, “Why even
try to\comply? I'll take my chances that I'll never be visited by an
inspector.” - : -

0; Mr. Chairman, I commend you on your initiative in trying to
strike a\delicate balance between the need for retaining first-instance
citations\ for inspection visits and roviding for consultation visits.
I think this is a long overdue reform in OSHA and I would submit that
it will fupther enhance the achievement of voluntary compliance.

In concluding my statement, I want to raise just a few points and
questions abyut- the specific provisions of H.R. 8618 for your con-
irst, I am wondering how this new on-site consultation
program will doyetail with the program just begun this Mgy under

expect

- the Steiger amendment to the fiscal 1975 Labor-HEW Appropriations

Act (for which funding has been continued in the 1976 Act just passed
by the House). As\I understand the Steiger program, the Secretary
may now contract with, State agencies to provide on-site consultation
in those States without proved .plans, on a 50-50 matching basis—

" the same as applies to States wit approved plans. It is my under-

standing that some 15 nonplan States have already signed on under
this program. Would H.R. 8618, which provides 100 percent Feceral
funding for on-site conbultation through OSHA, rather than through
State sgencies, superskde the Steiger program completely or run
concurréntly in the case of those States Wlﬁicﬁ have already signed on?

Second, on a related matter, I would urge the subcommittee to at
) ative to H.R. 8618 a revision of the current
Steiger plan, on'say an 80-20 Federal-State matching program, while
at tﬁe same time providing an identical matching formula for on-site
consultdtion programs in those States which have approved plans.
My concern here is that in providing full Federal fun(fing for these
purposes in honplan Stetes, we are creating one more incentive for
plan States to drop theit plans in favor of ederal preemption. It is
my understanding that ohly 22 States now have approved plans, dow:
fror(rll_ a high of 26. Of thgse 22, 20 have ‘opted for on-site consultation
unding. - :

Did g‘ou wish me to yield at this point?

. Mr. Daniers. The quéstion you raised here is a question I am
trying to submit to the ecretary’s representative when they appear
later on this morning, begause it does create, I visualize, g problem

.arising. - -
59-338—76-——5 : 6 5
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Not only th at, anqtjier question comes to my mind, too, under HEW.

labor appropriations that we approved not only for last year but also..

for fiscal 1976, we aspropriate $5 million, The bill under considera~
tion only authorized an appropriation of $2 million, so we have $5
mallion and $2 million which funds will the Department use; or
do they intend: to use b

Mr. ANpERsON. Well, it was presumptuous of me to perhaps, by
mentioning this, assume that the chairman had not already thought of
the same question; but I am pleased to know you are going to econsider,
that issue in subsequent testimony before your subcommittee.

Third, while I agree with the provisionyin subsection (d)(2) which
requires the Secretary to take appropridte action under section 13
(judicial relief) if an employer does not take corrective action on an
imminent danger disclosed during a consultative visit, I question
whether the consultants should also, be required to report second-
‘degree or “substantial probability” violations which are not corgected
4in a reasonable time. %&'ppreciate the fact that these still are very

‘serious violations, but I wonder if' we might not be defeating the

original purposes of this bill by inhibiting employers from requesting
consultation visits since the consultants would. also be viewed as
informérs for the enforcement officers. It seéms to me that an

alternative means of dealing with serious violations disclosed during a -

consultative visit would be to mete -out doubly stiff penalties on a
subsequent inspection yisit for any noted violation in the consultation
report syhich hnd not been corrected. If an employer knew. that he
would be so dealt with if he did not correct a violation which had
been called to his.attention during a consultation visit, I think there

-would be ne problem with compliance. It seems to me that while

H.R. 8618 in subsection (&)(5) carefully prescribes a separation of
the consultation and _inspection functions, it perhaps too closely
links'the two ih,subsection (d)(2), and this in turn may be counter-

.productive to a successful consultationprogram.

In conclusion, Mr. Chairman, I again commend”you and your

colleagues on taking this important, constructive, and urgently needed, "
initiative to provide on-site consultation op a priority basis for small .

businessmen. If my reading of my district’s businessmen is at all re-
flective of the mood of the national business community—and I
think it is—then this is one’of the most positive reforms in OSHA we
éan take.in both eliminating much of the confusion and-anger which

~ exists and at the same time “achieving more effective and compre-
hensive voluntary compliance. I hope my specific questions and

suggestions will be of some benefit to you in your deliberations; but
in any event, I hope you can soon report this or a similar bill so that
“the House can take action in this vital area.Thank you.

- Mr. DanigLs. John, on behalf of the committee and myself
personally, I want to compliment you for a very well thought out and .

constructive statement. S
I am not going to.ask any questions. However, I recognize my
distinguished colleague from Connecticut, Mr. Sarasin.. - :
Any questions? o _
Mr. Sarasin. Thank you, Mr. Chairman. - : -

.

an v
oth funds, which I think is a good question to - -
put to them today, and it is sometiling we must resolve before reporting

~ on_the legislation. ‘ ' ' e
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I really have no'questions except I wish to compliinent the gentle-

man also for his statement and especially the comment you niake' :

concerning the possibility of an 80-20 plan,

It is a matter of concern I think to Now York and New Jersey,
or rather it was since they have either opted out of the plan or are -

about to. - : :
I kpow my own State of Connecticut looked at giving up its own,
plan because obviously, rather than get 50 percent, the Federals will

. take ovérthe whole operation.

s The gentleman says they were perhaps contemplating taking that -

ERI

hope it does not appen, because,, as the gentleman points oui; in'

his staté¥hent, and, as is true, we are- talking basically about, a volun=.

gggx sititation here, There is no way we can insgect every plant
1E)emtion. or every worksite in the country. It must
that the employer really has an incentive to go along with.
again apprecidte the gentleman’s ‘comments, . ,
Mr. ANpERsSON. I thank the entleman; and, incidentally, on ‘the
ﬁ(l)lim he fust raised, we have hag the experience in my home State of
linois, where they have dropped their plan. =

action in his State of Connecticu t, and it already happened in Illinois,
“which, of course, is a further reason for my being conéerned. .
Mr. DanigLs. [The State of New Jersey has dropped the plan and

New York has repealed ifts law on the subject as well, so you have made

a very fine recommendation there,
' Mr. ANperson. Thank you.

Mr. DanisLs. Are the representatives of the Department of Labor

here, Mr. Marshall Miller gnd Mr. Ben Mintz? _

I note there is a quorum call on the floor and rather thgn getting
started and bresking up in a couple “of minutes, I would prefer- to
declare a recess to respond to the quorum call and we will return
immediately. I am sorry for the inconvenience. . o

- [Short recess.] - ‘

Mr. DinreLs: . The Subcommittee will come to order.

Our next witness will be Mr. Marshall Miller, Deputy Assistt@t

for OSHA, "U.S. Department of Labor. .
Would you introduce the gentlemen who accom any you, Mr. Miller?
[Prepared statement, of Marshall Lee Miller follows:]

FOR OccUfArTONAL SAFETY ANDYHEA LR

L+
) v . > .
-PREPARED STATEMBENT OF I\??LL Lex MiLLER, DEPUTY ASSISTANT SECRETARY-

The Department of Lahor is in’general agreement with the purpose of thig bill.

- It is our belief that on-site, consultation should not be viewed as a substitute for

enforcement, or even as the most effective means for assisting employers seeking
.to comply. In many instances, the Federal assistance desired can be offefed more
effectively t.hmuﬁh Broup seminars and edueation, through cooperative programs

ith i trade associations, labor organizations, and professional groups,
or by informational materials addressed to the specific needs of indjvidaal groups

of employers, This bill, in amending section 21 of the Act, would facilitate the

conduct of a balanced program of on-site-as well as off-site education and con-
sultation for both employers and employees. o .
As you know for legal and policy reasons we have not allowed OSHA inspectors

to visit workplaces solely to give on-site consultation,

)

—

e, therefore, one -
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Section 9 of the Act has been interpreted to mandate that the authorized repre-
- gentative of the Secretary, after inspect_ing worksites and observing any viola~
tions, must jsse appropriate citations. An on-site consultatien program not
_established by legislation could have diverted essential enforcement resources.
Although Departmental employees-have been required to cite employers for
violations observed in the workplace, this requirement has not been construed to
apply to State operations or State employees making consultative visits, In the
‘case of the 22 States or jurisdictions which have DOL approved State occupational
safety and health plans, with 50 percent Federal funding, 20 provide on-site con-

»

sultation. of last April, 145 State consultants were providing consultations/at -

a rate of approximately 18,500 consultations per year. In-addition, OSHA was
authorized by its 1975 appropriation to allocate up to $5 million to States without

. plans to furnish workplace services to employers under the contracting authqrity )

of section 7(c) (1) of the Act. Thesé services are also funded at the 50 percent level.
~ Fifteen States employing 208 consultants have signed agrecments with OSHA to.

provide on-site_consulfation services to small businesses. There remain, however,

some 20 States and jurisdictions which do not themselves offer consultation.

. Any legislation to provide OSHA with the authority to perform on-site con-

sultation should contain the following essential clements: :

(1) There should be a separation %etween inspection personnel and consulta-
tion personnel. And it would be our intention, if this bill is enacted, that there
would be no reduction in-our complidnce effort. /

“'(2) While consultation visits should not trigger enforcement actions by OSHA,

Erovision should be made to guarantee corrective action where the visit discloses '

azards posing an immediate danger to employees or where there is a substantial
probability of death or serious harm tb employees. .
(3) The consultation program should give priority to small businesseg and
relatively more hazardous workplaces. : . }
(4) The consultation program should be only one element of a broad program
of educational assistance to employers and employees.

H.R. 8618 contains provisions which take into account all of these elements. -

Should'the bill be enacted, we would eu%pha:size a balanced program of- consultation
and education. It is envisioned that‘this program would assist employers and
employees in hazard recognition and in the understanding of OSHA standards,

rather than providing detailed engineering and economic advice. , .

Thank you, Mr. Chairman. -

' STATEMENT OF MARSHALL MILLER, DEPUTY ASSISTANT® .
SECRETARY FOR OSHA, US. DEPARTMENT OF LABOR:

Mr. M1LLER. Thenk you. Mr. Chairman, and members of the com-
mi%tee for allowing us to present the views of the Department of
Labor. . . .

T would like*to introduce on my right, Ben Mintz, Associate Solici-
tor of Labor for OSHA, and on my left, immediate left, is Dick Wilson,
who is _Deputy Associate Assistant Secretary for State plans and
regional programs, and on the far left is Ray' Randlett, Legislative
Ligison Officgr for OSHA. . :

The Department of Labor is in general agreement with the purpose
on this bill. It is our belief that on-site consultation should mot be
viewed as a substitute for enforcement, or even as the most effective

_ means for assisting employers seeking to comply. In many instances,
the Federal assistance desired can be offered more effectively through
oud seminars and education, through, cooperative programs with
industry and trade associations, labor organizations, and professional
groups, or by informational materials addressed to thtrspecific needs of
indjvidual groups of employers. This bill, in amending section 21 of
the' act, would facilitate the conduct of a well-balanced program of

on-site as well as off-site education and consultation @oth employers -

and employees.
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As you know, for legal and ‘policy reasons, we have not allowed
OSHA ingpeetors to visit wollicplaces solely to give on-site consultstion.
Section 9 of the act has been interpreted to mandate that the authore
* ized representative of the Secretary, after inspecting worksites and
observing any violations, must jssue appropriate citations. An.on-gite A
consultation “program et established by . legislation could. have - -
diverted essential enforcemen( resources. , .
R . Although degartmental employees have been required to tcite em-
. ployers for violftions observed in the workplace, this requirement has
not been consfrued to apply to State o erations or State em loyees
- making consufeative visits. 1);1 the case OIP the 22 States or jurisdictions
which,have DOL-approved State occupational ‘safety and Health -
plans, with 50 percent Federal funding, 29 provide on-site consultation,
. As of last Apri&, 145 Stg#¥ consultants were providing cohsultations at
a rate of approximate L%SOO consultations per year. In addition, 4
OSHA was authorized by ¥ts 1975 appropriation to allocate up to
$5 million to States without pldns to Fumish workplace services to )
employms under the contractyng authority of section 7(c)(1) of the .
act. Thesé services are also funded at the 50-percent level. Fifteen -
_, States employing 208 consultants have signed agreements with OSHA
to provide on-site consultation services to small businesses. There
" rethain, howaver, some 20 States and jurisdicti®ns which do not them-
selves offer consultation. - '
Any legislation- to provide OSHA with the authority to perform
on-site consultation should contain tHe following essentral elements:
‘ . (1) There should be a scparation between inspection personnel and
+ -~ consultation personnel. And it would be our intention, if this bill is
enacted, that there would be no reduction in our compliance effort.
7 (2) While consultation visits should not trigger enforcement actions
by OSHA, provision should be made to guarantee corregtive action
where the visit discloses hazards posing an immediate danger to em-
Floyoes or where there is a substantial probability of death or serious.
harm to employe%s. : ,
(3) The consullation program should give priority to small busj-
: nesses and relatively more hazardous worEplnces. :
; (4) The cohsultation program should be only one glement of a
) broad pregram of educational assistance to employers and employees.
H.R. 8618 contains provisions which take into ‘account all of these
elempnts. Should the bill be enacted, we would emphasize a balaided
¢ program of consultation and education. It is envisioned that this pro-
gram would assist employers. and employees in”hazard recognition-
and, in" the understanding 'of OSHA standards, rather than providing
detailed enNineering and economic advice. -
; Thank you, My. Cheirman. . - »
: Mr. Danters. Thank you, Mr. Miller, b
' I note by the clock that we have a vote on the House floor, so this
is one of the problems in trying to conduct committee meetings at
f whe same time the House is in session; so if we depart for a few
: moments, I hope you understand it is not due to any action on the
part of this commuttee. - S . R ‘
Mr. MILLER. Yes, Mr. Chairman, thank you.”
- Mr. Dantevs."Howevey, we can continue,until the first bell rings,
and I have a series o?questions which I Wohld like to put to you and*

~
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ascortain your views as well as the .views of the Department on this
:subject matter. : - '

Does the Department of Lebor want this program and do they
-endorse this legislation? ,

Mr. MiLLER. Yes, wo do ondorse this legislation. We think we
-could effectively handle this program., We would defer, however
to your judgment on the best way to structure it. We understan
you will consider several alternatives. ) .

Mr. DanieLs. How would the Department of Labor view training
-of SBA personnel to administer on-site consultation? .

Mr. MiLLER. We would be willing to. train or lielp in anyway we
could on this, if, in fact, SBA or any other agency werg willing and -
in. a position to take this program on. T,

Mr. RanpLetr. However, Mr..Chairman, I think there has been
an indication that SBA would be unwilling to accept this program.
There is also the problem which we have t6 point out that Mr. Steiger
raised. I am referring to the problem of separate agenci¢s. Informa-~
tion that wou)d be in our possession might not be as readily passed on
to employees of the SBA. o

N Mr, Daniens. Well, 1 share Mr. Steiger's view, and I endorse
placing the responsibility in one department.

Of course, it would be in separate agencies, though. :

Mr. M1LLER. Mr. Chairman, we dop’t feel it is our place to speak
definitively for SBA in this matter. Wlat we are planning, and this
may be of help to you, is an ntt,exgpt to build up an integrated com-

linnce, education, consultative ¥ramework, so that all of these

actors can be working together. 1t would facilitate the development

. of this strategy if all elements of the arrangement were within 6,SHA,
-but we are not trying to speak, again, for SBA. C

Mr. Gat¥pos. Will you yield? :

Mr. Danigrs. 1 wiPII yield. . g

Mr. Gaypos. You say it-would be a factor in progressive develop-
ment in combining the two. :

Would you explain it a little further? '

Mr. MiLLER. A .compliance program can clearly be*an incentive
for employers to -want the ‘additional assistance that education
and consultation can provide. .

* All of thesé elements should work together and I think up yntil
now they have not been viewed as an unified package. ’
e are hoping to be able to construct such a program.

Mr, Gaypos. How would your unification encourage employers to

{tilize 2 service or not utilize some service? -
= Give us somé practical examples, so I can understand it with you.
Mr. MiLLer. All right]

- Basically, we have beeh talking about consultation but section 6
of the bill also makes prdvision for education. .
There are many instances, for example, where it would be more,,

- effective to be able to concentrate on groups of employers both in a-

geographical area and within a given industry for the purpose of
. talking °to, them about hazard identification. and about problems

common to all of their industry. Such, an arrangement is better than

going to individual plantsites and pointing out those same problems

in overy single §ite;, .
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Mr. Gaypos. Are you familiar with Liberty Mutual Insuranco
Co.'s experienco in providing on-site consultation to small business
and big business?

Mr.%vhm@n. They do about 60,000 inspections a year,

AYD0S. Do you know about their ins ectors, how successfal
they wero and whether or not people utilized their servico?
free enterpriso system tgo now federalism wo aro talking about,
which I am sure you were iodiod to support, the new federalism is,
you want to lot tho States do with they can.

I am asking you, and-we will have to leave again to vote, and I
will come back to give you a fair chance; take a look at the Libort{
Mutual Insurance experience; and if you have statistics, I will as
some questions. Thoy have been doing this since tho act wus passed,
providing specifically a no-charge consultative servico, and I am going
to surprise you with the results of it, but I think, Mr. Chairman, we
want to go over to voto.

r. DanieLs. The committee will recoss for a fow minutes, and
will roturn immediatoly after the vote.

Short recess.)

Mr. Daniers. The subcommitteo will come to order.

. Mr. Miller, how many roquests for consultation do you oxpect?

Mr. MrLLeR. That would be difficult to predict. Wo can begin by
basing it on State data. - .

Twenty of the States with approved plans had 145 consultants as
of last April. As T mentioned, there were 18,500 consultations and
there were about 500 or 600 backlog on that. ,

So thoso figures give you a range of consultations, but we cannot

roitlxlll Jnow bofore the program is implemented what the true extent
will be.

Mr. Gaypos. Will you yield?
Mr. DaNieLs. Yos. ‘

Mr. Gaypos. You can possibl perceive, I presume, after enhctment
of tlis legislation, there might {e numerous individuals applying for
onsite consultation.’ . :

How would you cope with, say, a request of 5, 10, or 50 times the
present numbmg? How would you cope with that? .

Mr. MiLLER! Since one of our criteria for consultation would be
“‘Lot’s provide the consultsion in the arcas where it is most !ll}(:?w
wo need to know, quite apart' from individual demand, w the
consultants als,most ngede(f.

" For example, if we lad Jord and Genorzﬁfctcm which- asked us
for free consultation, we might treat the Tequest. separately from .
smaller business. o .

I think we would like to have a stu(iy which has a breakdown by

ographical area, industry, sizo of industry, svhere we could probahly
ave most impact. ‘ . i
Mr. Gaypos. Whdt about a small -businessman with-a dangerous
+ sltuation and he asks you for on-site consultation, and you don't

have him in your breakdown, and you cannot get to him, and he then,
as a matter of course, is ignored and you are monkeying around with
General Motors as you pro erly boint out. What about him? Is he
~ denied equal access to consu tation? - ' “.

N . . - K
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Mr. MiuLen. The needs of the small businessman are oxpressly
rovided for in tho bill; so is tho particularly hazardous workplaco.
herefore, our study would also reflect these express priorities; yes.

Mr. Gaypos. I will ask you a practical question: How fast do you

think, given enactment of this bill, how fast do you think you can

bone up and get properly qunliﬁed’ people because you have not at

this time fully fillod your complement of inspectors for on-site inspoc- A

tion, not alone consultation; so how long would it take you to bone

(\:H and get into business, tool up, got enough hired and trained and
of the other ramifications, and get on with the business of providing

consultative services in all areas you so properly categorized™ you

would have available for the servica? -

AMr. MiLLer. I would think it would take several months because

of Clivil Service considerations.

Mr. Gaypos. Several months.

OK, we will como back to that. W -
Thank you, Mr. Chalrman. Ay
Mr. Davniers. What is the future of the presex\}i cohsultation pro-.

gram in view of the fact we have one plan under 18(b) and another
under 7(c¢)(1), and will these In-ogrmus be merged, and what will
hu&) yen with the State personnel? M

Mr. Mivrer. No; I don’t think it is planned®$p mergo thom right

now. In fact, they presently offer ah advantage. They give us several
different programs which we could examine for the purpose of learn-
ing, or trying to learn, thé answer to the type of questions Congroess-
mun Guydes is asking us right now.

S~ We would like to watch their experience. Time may take its toll.
P}rogrunm will change, but right now, we would not contemplate - \
changes.

Mr. Daxiprs. Weo have 15 States that have consultation on a 50~

50 basis, which would utilize Stato porsonnel, and then under 18(b),
wo have 20 States that are operating under that plags also on a 50-50
funding basis,_likewise using State porsonnel. '

Howgver, undér the bill under counsideration Avhich I have intro-

e duced, it provides for 100-percent Foderal funding for consultation.

Now, tvill we have three different plans operating here?

Mr. Miuuer., I would expect that some of the States could be

attracted by the oxtra level of funding while other States might say, -
~  “Wo don’t caro; wo still want our own program.” »

I think that is a decision that would %est beloft fo the States, and .

we would leave that to yoit and to the States. - ‘

3 Mr. Davnrens. What do you anticipate will be the results of funding .
then threo separate plans with rogard to those 20 States which are
now operating under section 18(b) '

Mr. MiLLEr. It is hard to predict. I think some of them possibly
would drop out. I will defer to Dick Wilson to answer this technical
uestion. : '
b Mr. Wison. I think it is difficult to predict right now, Congress-
man. If we consider the States under the State plans that have opted
for a total program which encompasses enforcoment as well as con-

. sultation, it is.difficult at this time to-predict what tho effect of this.

bill would be-on those plans.
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Al
I can’t go bolyond that at this point because we don’t kiiow. Some
might opt for lotting the FedortR Government run the program in
their State. .
I want to make the point, however, that under your bill we are
talking about a slight, Iy different category of activity because we are
talking about federally funded Federal employees, but ‘the other
considerations involve State operated programs with State personnel
although under contractual arrangements with the Federa]®
Government.
Mr. Dawnieis. They will receive 50 percent of funds from the
Federal. ‘ ; )
Mr. MiLLeR. That is right. .o
Mr. Da~ieLs, Mr. Gaydos. ‘
Mr. Gaypos. I will follow the chairman on the same point.

I unreasonable when I conclude the chance or percentages
wduld be 99 to 1 that all of those States would opt to diseard their
50 |percent, rarticipation and let the Federal Government pay for the
tab particularly since we see so many States that are bankrupt or’on
the verge? I cannot understand the somewhat easy approach you
take to the subject, and say, *“We don’t knowgwhat is going to happen,”
it/ may happen or not, and I think it is a ‘aangorous area, because I
think it is obvious, just applying fundamental principles and common-
nse, that all of those States with fow oxceptions, most of those States

» problems, the Federal Government can_take it, we are going to pull
gut of this obligation with 50 percent and let the Federal Government
oit.” . ' R

I think you will find that occurring and I think it‘is a reasonable

conclusion. . ' . - ’ :

Mr. MiLLER. You may eventually be right. But I feel that ag of

now wo don't know that as a certaingy, because they will be givin
up a program they worked hard to develop throughout the tota
OSHA program. 'I‘Key would be opting to drop it and.take a limited
activity. I don’t know that they woulfbe willing to dgq it.

Mr. Gavpos. Assuming I am right and the foars I 1 ave; assyfnin
they materialize, what is going to be your response to|the sitdfation
- .-I-foresee agwery complicated situation. The States pulling ot of the
program, and our having to look  and scramble for personnel. There is

- no guaranteo we could pick up the personnel.

I'am raising these points with this thought in mind) Possibly we
should look at that danger area and possibly put something into
Mr. Daniel’s bill to take care of that eventuality. That'is all T say.

I think it is a dangerous area, and [ am submitting for your consider-
ation that you are ignoring it and I think it is a complicated area,
and wo ought to be practical and assume the worst will happen.

Mr. MiLLER. You are right, Congressman. We must always take
into account the worst that might happen. Yet, our first consideration
is, “How can a servicé be provided in education and consultation to
the businesses that need it so that accidents can be prevented. That
is the first consideration. :

Perhaps, we should let consideration as to who does the job or
how, be a part of the much larger issue of the needs for consultation.
Emphasizing the larger considerations will show that we are avoiding .
parochial or jurisdictional squabbling. ' .

are going to say, “‘Look, we don’t have money; we have a lot of budget '\Q
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Mr. Gaypos. My most serious response to you would be right now
we have a great system working and we have two-thirds of our States
Ea.rt‘.icipa,ting and effectiveness has been proven and the States rights

ave been adhered to and new federalism is in business, and I don’t
Jmnow why we are monkeying around with it trying to substitute
some hiﬁg for it. Give me a reason. .

T. MiLLER. One reason is one-third of the yvorking: force is not
covered by any plan. : v

Mr. Gaypos. They could be covered.

Mr. MiLLeR. They could be covered, but they are not because the
States themselves have decided not to be covered. .

Mr. Gaypos. Thank you, Mr. Chairman, I appreciate your allowing
me to butt in. o .

Mr. Daniers. Why was the 7(¢)(1) consultation funding program
funded on a 50-50 basis?

Mr. WiLsoN. Primarily so we would not provide a disincentive to-
those States that want to operate a total pro%va.m under a 18(b) plan
and, of course, simply to buy more services. With the States putting
up 50 percent of the funds and our Federal funds will go twice as far.

~Mr. DanierLs. Would more States participate if it was funded-on a
90- or 100-percent funding level? ,

Mr. WiLsoN. I am sure additional ones would have been interested
in I]\)/Iu.rticiputing. .

“Mr. Daniers. What incentive is there for a State operating under
18(b), and there are 20 such States, to participate in the program on a
50~50 funding.basis; whereas, under the Qill under consideration they

.would receive 100-percent funding? -

Mr. WiLson. Again, I want to stress a key point in the program.
Non-plan States cannot, under 100-percent funding by means of
7(c)(1) contracts, operate the entire range of activity and health
programs which other States can operate under an 18(b) State plan.
- T think that is the main incentive, States want to undertake an
entire range of responsibilities. They want to have enforcement as
‘well as consultation; they want voluntary compliancg programs,
standards setting mechanisms and, in short, have a com;&e program
,at least as effective as the Federal program. :

Mr. DanieLs. How much money is needed for on-site consultation?
The funds in this bill would only provide, in my judgment, about
four to six consultants per State in the third year.

Mr. MnLier. First of all, I would not anticipate putting an equal
number of consultants in each State. If the State plans continue as
you would like, then we would concentrate on those States that do
not have provisions for carrying out on-site consultation.

One of our problems is we want to make sure-that we can train and
hire the people we want. By this, I mean training them in an orderly
reasonable fashion so as to ‘be able to\ afford the best consultation
services possible, rather than quickly hiring people without regard to-
potential quality. It will take some time to properly assimilate the
personel we need.

Mr. Daniens. Will Utah, in future plans, need on-site consultations
to be made at least as effective as the Federal law? "

Mr. MiLLeR. That argument has been madg_@d that is probably
the case; yes. o

-
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all of the penalty could be avoided, if good fait

T

Mr. Dantgss. The appropriation bill that we passed in the month
of June provides for H and the Labor Department ap&)ropriutlon ‘e
of 85 million. The bill under consideration here authorized an appro-
priation of $2 million for the first year.

Do you think, or do you propose to utilize the $5 mjllion under the
recent HEW-Labor Department ap{)ropriation as well as $2 million
provided for under this bill if this bill is enacted into law? :

Mr. MILER. We are a little uncertain on that dprovision on exactly
what is meant. Are we taking $2 million and adding it to $5 million,
or is it really seen as a separate program?

.I am not sure I understand exactly what is intended by tMe pro-~
visions of the bill. . :

Mr. Dantes. Well, through your experience with legislation so far,
what would you consider a reasonable—a fair amount of ‘money to
appropriate for the first year of the life of this bill under consideration? .

Mr. MiLLER. For the first year the sums you have suggested seem
guite reasonable. Thik will also give us time of course to see what the

emands are as woll as to conduct the study I suggested—the one

+ enabling' us to determine how the -consultants can be used most

effectively.

Mr. DanieLs. If the demands for consultation are far in excess of
what you anticipate, will the Department come forward and request
the necessary funding for such consultations? ‘ )

Mr. MiLLER. Within the parameters of OMB and the adminis-
tration’s position, yes, we VVilP. )

Mr. DanieLs. ©OMB restricts all requests for funding, we know that,
but I would like the Department, however, to take a more vigorous
stance. .

Mr. MiLLER. You will be made aware of our problems, if we are °
swamped, yes. , :

Mr. DanieLs. Does OSHA feel it necessary to keep enforcement
personnel and consultdnts separate?

Mr. MiLLER. Yes, we do. I believe it should be clear to businessmen -
who have voiced considerable fears about this, that when a ¢onsultant

"comes in, he is coming in as a consultant to_help.

The exceptions to his straight consultativd\role are both fasonable:
and quite limited. We would Tike to keep that\(istinction maintained. .

Mr. DaNigers. 1 am sorry for another inte uption, but we have
another voté on the floor. We will be back in £ few minutes. {

¥ [Recessed.] ' :
" Mr. Daniers. The subcommittee will e to order.

Mz. Miller, when the employer requests an on-site consultation and _
an mséf)ection and certain viglations are discovered and a report sub-
mitted to the employer, assuming that the consultant was in error,

would the Secretary take this famnsidemtion in considering

the penalty to be imposed? -

Mr. MiLLer. I think definitely soNRight now, under ‘our formula
for computing compliance penalties, it is about a 20-percent wei thting
that is given to good faith, size of operation, number of employees
exposed and other calculation. e

he formula may not be enough for this special situation. I bélieve
we may negd additional regulations that would provide that most or
6>1 lll)were present.

Y




72

Mr. DanieLs. One of the serious complaints registered to me and
other members of the committee with regard to the enforcement of
OSHA has been the arbitrary attitude of the inspectors in issuing
citations for minor infractions.

-This has brought a great deal of opposition to the concept of OSHA,
80 I do trust that in the future the Secretary will have to review the
circumstances, especially now that we are providing for a new program.

I can concaive where the consultant might be in error may require
certain violations to be corrected in a period of time which the em-
ployer may consider unreasonable. If that is the case and the employer
cannot comYly within the stated period of abatement, then the
Secretary will take this into consideration. :

Now, throughout our hearings this question has arisen constantly.
If an employer disagrees with the OSHA consultant in a certain situa- «
tion that threatens serious harm or with the abatement date, what
appeal rights will be available to him before the consultant turns the
situation over to inspectors? . ‘

Mr. MiLLERr. He .always has the right, and this is true under
compliance procedures as well, to go to the area director or in extra-
ordinary circumstances, if he feels he has a special case to go to the
regional administrator and present his views at that level. If war-
ranted something can be worked out. . .

Mr. DanieLs. Do you have a copy of H.R. 8618 before you?

Mr. MiLLER. Yes, I do. .

Mr. DaNiers. I would like to have your view on the interpretation
of section (d)(1). It says: :

In order to further carry out his responsibilities under this section, the Secre-
tary may visit the workplace of any employer for the purpose of affording con~
sultation and advice to the employer. Such consultative visits may be conducted
only upon n valid request by the employer for consultation and advice at the
workplace concerning the obligation of the employer under section 5.

How do you interpret the valid request of the employer?

Mr. Mirrer. I think that langnage was borrowed from the com-
pliance language which talks abott a valid complaint. I am not sure
there is a need for the word *‘valid.” :

Mr. DanigLs.'One witness recommended dropping the word ‘‘yalid.”

Mr. MiLrer. We would have no objection.

Mr. DanteLs. Would you define what is meant by a serious viola-
tion and perhaps give us some examples? '

Mr.MLER. I think the statute, does a better job than I could <

on that.

As you,well know, “Serious” is a substantial probability of death
or serious injury to the person, if I paraphrase the language correctly.

To give an example, you hear all of the time about horror stories
of'OSHA perhaps citing somebody for a serious violation that may
not be serious but my observations have been to the contrary.

I have never seen in any inspections I have gone on so far where 2
hazard that is nonserious is treated as a serious violation. But here is
an example of one that I would consider serious: It was on a construc-
tion site of a 70-story hotel and on the 70th story there was a large
crane with oil on the base around the crane, and there was no ladder
flor the workmen to climb down from the crane. So it was a precarious

escent. '
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Furthermore, the way the workmen had to come down was over an
elevator shaft, which I presume went down 70 stories. If, by chance,
& workman with slippery shoes had fallen, then with no ladder, he .
would have fallen down ‘either the elevator shaft or impaled himself.
on the reinforcement bars around the shaft. ,

“And that is not just hypothetical. There was an accident the day
before where a person was almost killed, but he fortunately caught
~ on an obstruction part of the way down and so he was only injured
instead of killed. That was tx‘oateg as nonserious. . . _

0 me, however, that is serious violation. That is just one type of
example. On the same site, to give you another example, there was
an elevator that was for the use of construction workers; that is, it
was on the outside of the building. There was no door on the elevator. -
So, as the workers waited for the elevator to come up, they could have
inadvertently walked out onto thin air and dropped 70 stories. The
railings around the building were inadequate in many respects. There
were gaps in them, easily large enough for a person to fall through,
and I think if a 200-pound man had pushed against them, in many
places they would have simply given way,

Those are the sorts of conditions which are serious.

* Mr. MiNTz. Mr. Chairman, the act expressly ‘defines “Serious vio-
lation” and our interpretation of the statutory language is contained
in some detail in our field operations manual. ;

There have been a number of decisions of the Occupational Safety
and Health Review Commission which accept the DOL’s definition of
“‘serjous” and apply it to a myriad of different facts and ‘there is.at
least one Court of Appeals decision affirming the definition and our
interpretation of it.

Mr. DanigLs. The section you refer to states that a serjous violation
is deemed to exist where there is substantjal probability that death or
serious physical harm would result from condition which exists.

Now, do you deem it necessary to further define the words ‘‘sub-
stantial probability”’? ,

Mr. MinTz. We do consider it necessary and we have further .
defined the concept of “‘substantial probability” as best we could in
general terms. . .

Mr. Daniess. Could you verse the committee, then, on what you
feel those words “substantial probability’” mean, so we may ipcor-
porateit in our report in the event this legislation is reported favor bly?

Mr. MinTz. V\?hen the committee begins drafting the report, we
shall furnish to you our definitions both in our field operations manual
and the pertinent decision material, and these will give you a basis
for the committee report. - ' 3

Mr. Daniers. What percentage of OSHA inspections result in -
citations with serious violations? .
.~ Mr. M1LLgR. I think it is approximately 3.9 percent of inspections
havé at least one serious inspection in them.

The total number of serious violations out of the total number of .
inspections is about 1.percent. ; '

Mr. Danters. Whatis the total number of violations, and how many
- violations would you equate 3.9 percent to? .

Mr. MILLER. Probably) well, T have the figures here and we will
furnish them to the co ittee, - .

&
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Mr. Daniews. Do you have the figures with you?

Mr. MiLLer. I think; I will see if I can find them.

OK, 3.9 is out of a total, this is number of inspeotions—was
based from January to May, 1975; so these are half-year figures.

Mr. DanNieLs. A period of about 5 months? s

Mr. MiLLER. Yes. t .

Total number of inspections is 35,0%0, and I am rounding it out,
inspections with serious citations is 1,400. That is 3.9 percent.

‘otal number of violations, again, I am rounding it 145,000.

Tota]l number of serious violations is 1,900, approximately 1.3
percent. y

The average dollar amount for penalties ig $32.

Mr. Daniens. What is the avernge fine per serious violation?

Mr. MiLLER. Around $600. For non-serious, it is running about 13;
between 10 and 15. ' _

Mr. Daniers. Now, you say the average fine for non-serious viola-
tionsis $13? . a7t

Mr. MiLLer. Yes.

Mr. PanieLs. Serious violation? .

Mr¥EMiLLER. Around $610 is the latest figures we have, ..

Whate a consultant has not been satisfied that an employer has
eliminated p serious hazard, the Secretary, meaning the enforcement
Arm of @SHA, may take appropriate action. :

Several witnesses have endorsed the use of the word “‘may’’ as op-
posed to “shall.” Can you tell this committee what some of the options
would be for the OSHA enforcement arm in such a case?

Mr. MiLLEr. Mr. Mintz will answer this one.

Mr. MinTz. I would like to answer the question in the context of
the bills provision. Where the consultant is not satisfied that a serious
ti;pe hazard has been abated, he would refer the particular matter to
the enforcement arm of OSHA. At that time the enforcement arm, the

" compliance personnel, would evaluate the matter described by the

)

consultant and determine whether or not an inspection should be
conducted and citation issyed. . .
There may 'be some circumstances where the consultant’s report on
the serious hazard would indicate ‘that no enforcement is necessary,
possibly there is no violation of a standard.
In that context, we understand the language connotes “may”’),
However, in the case where the report indicates gerious violations, w

*would expect in normal course that an appropriate inspection activity

will take place by compliance personnel. .
. Mr. Gaypos. Do you npﬁ)rove of the word “may”’ to be inserted in

the place of the word “shall” ? :

Mr. MinTz. Mr. Chairma®, Jine 24, page 2, the bill says, the Secre-
tary may take appropriate action under the Act.”

So the bill does have the language ‘‘may”.

Mr. Dantess. Thank you. e

I now recognize the gentleman from Connecticut, Mr. Sarasin. Any
questions? .

Mr. SarasiN. No, Mr. Chairman. I yield to Mr. Gaydos, but I may

 want to follow up ¢n some of his comments.

iMr. DanieLs. I recognize the gentleman from Pennsylvania.
Mr. GAYDOs. I thank the chairman gnd my colleague, Mr. Sarasin. -

AW
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Let me.gz‘,":é;li;'me you familiar with the Bailey’s Crossroads disaster

we had here some 2 years ago®

Mr. MiLLER:] am only acquainted with it from the material in the
overs%ght hearing for 1974, and the fact that my inlaws lived in the
complex. = ' :

r. Gaypos. They testified before this committee and: you are not
familiar with the nature of the finé or circumstances surrounding that
catastrophe? .

s Mr(.)OMILLER. By hearsay, I understand the penalty was around
15,000. . A

ME. Gaypos. For your information, let us not parlay, but we have ~
the testimony here and it was testified that the total fines ' were $13,000
in that case, and we had 46 injuries and 14 deaths.

The point I am making is that it is very difficult, even presuming
that the contractor on that job, or that apartment building was
sincere and responsive in all respects, it is very difficult for an employer
himself to determine what is serious. '

Now, apparently, we have, b using, not deductive, but inductive
reasoning, going backward,'we have to presume there was a serious
condition at the workplace because 14 men died and 46 were injured
and your fines indieated—and you said the average fine is $600 for o
serious violation, and this happened. £o accumulate up to $13,000 ;
8o we have to say it is very serious. « - :

Are we destroying what the original intent of the Act is, that is,
that consulting services must be separate and apart because, of course,
if you start changing “may" to ““must,” and all of that business, you
‘get back into the old problem we had where the cry in unison from all

usinesses ‘throughout the country and the Chambers of Commerce
was, “‘Give us o chance for consulting services,” and you have not
done it. :
+ I am afraid looking at it from this aspect, you are going to be
regressive and go back and raise the same specter among the business
people of them being afraid that the consultant’s services are going tq
end up being preliminary to a citation.

Now, “we argued and debated thi very thoroughly on the House
floor when we amended the appropriation language to include con- -
sulbinﬁ services under a State rule, you remember that, and we had

. __ 85 million at that time.
~ can’t understand the haste that is evidenced by you and some other
wit

-

ses to do away with what we so meticulously put together at
that time. .

{Let me cite to you, and then I would like your response, you may-
agree with Mr. Stender or not, but he is from your Department, .and
he 'testified before Mr. Dan Flood of the Appropriations Committee -
and here is what he said, and I will read it to you. . S,

In response to a question, “Mr. Stender, do you want any changes?”’
hereis what he said at that time.

Apparently, maybe he has changed or if he is with you? 1

. MinTz. Changed, in what? :

M1, DanigLs. Is'he still with the Department?

Mr, MinTz. Heis on leave. . - _ -

Mr. Gaypos. He is on leave. Be that as it may.

Here is what Mr. Sténder said: “I do not have recommendations
for.changes in the act at this time.” *
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| T arn quoting verbatim. ‘ :
| T think that act is proving itself to be a good act. I think, by and
large, that we can proceed to develop the full potential of the act
without amendments. The area of training and consultation, as some
of us call it, probably needs further emphasis, stronger emphasis than
it has had. We hope to be able to bring that about, but I do not
believe we need to change the law to do it. : ¥
“So I do not_ have any recommendations which I would like to
submit at this time for any change in the act.’ o

That is his language. ‘
You apperently changed positions, the Department has, and I am
presuming you are the spokesman and I wonder if you oun explain to -

me why such a radical change? . :
" Mr. Mintz. It is not & radical change. We did not sponsor this bill. N
. Congressman Daniels and Congressman Steiger have been interested
in introducing it and we were asked for our comments. The question -
asked was, “Ts this a reasonable bill?”’—and we said *“Yes, it 1s.”
. Mr. Gaypos. Well, let me go further then. o :
Also, before the same committee and in response to a question by
Congressman Conte as to whether $5 million for on-site consultative
gservices in States with no OSHA-approved plans was a drop in the
- basket and he stated: L ' o
“These dollars provide a prudent startup capability for consultation .
until we learn more about tEe actual demand for this kind of service.”
So, in my humble opinion, it appears he admitted as a matter of
record they need more time. !

" Again, T come back and ask you the question: Why this ‘d,egsir.e to
change something that is at least starting to work, and by admissions
of your representatives before the Committee on Ap ropriations, one . ___.

of your répresentatives stated he needs more time, that it is working
. and we don’t need changes.
- That is what bothers me. Why this change? ° -

Mr. MinTz. That is not really a change. It is an additive. As you
will note, the bill has several provisions and we have focused only on
the consultative portion, but the bill also hes a section 6 which we
think is highly important.

. If we get an on-site consultation program going and we find the
demand %or consultation is nearly nil, well, wh=can adjust to that R
easily because we certainly need more general education seminars and
g(ﬁlk with frade association groups on problems and questions in the
eld.
If we find, on the other hand, the demand for consultation is great, .
we will at least have a program started on this. , :
Furthermore, as I said, approximately a third of the working force
# not covered by any State plans, not by any State prograins.
Mr. Gaypos. Right. ) v : :
Let me correct that because said that once before. ~
A third of the working for®1s not covered by consulting service
because everybody is covered under the act. -
Mr. Mintz. No, no; I assumed we were talking about a particular
prdgl‘am'. ) . : *
Mr. Gaypos. Consulting service.  ~-
-Mr. MinTz. Yes; I assumed that was understood.,

»
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Mr. Gaypos. Am"I illogical or is it improper for me to conclude
OF presume or reason, or whatever term you want to use—why not
let & good thing that is working™Work for a while? Why not come-
back a year from now? / .

You have no experience rating. You' yourself admitted to this.
committee you have nothing whatever to base your position on
because you have no experience as far as consulting experience per se -
and you are not familiar, and this is not critical; you-are not familiar
with the insurance company as to how many people they have, as to
. what their experience is, and who is taking advantage of their con-
sulting services frae, the eople they will insure where they contact
by telephone, by mail, an(i) personal representative: ‘“Please come and
take advantage of our consulting service.” : ,

And I have the record, and it is in the record before the committee;
they say—and I will let you have this information because you might
v want to check it, they say, their conclusion was & very bagr response-

and, No. 1, those that should have responded did not, and those that

- should not have responded did res )on(f. (¢

Thay is their experience today. The point I am making is, I think

\ You are premature, you ought to let us Eet a little more experience.

‘Mr. -MiyTz. Well, the experience of iberty Mutual, as I recall
from the oversight hearings, shows they were doing 60,000 con--
sultative visits a vear. Somebody must be asking for those. .

Mr. Gaypos. That is a drop in the bucket accor(.l'gng to statistics
and Ave have the statistics here. ' '

We are not talking about—well, counsel advises me we are not

_ talking about the ones they made themselves to protect their own

backside because they are in the business and they handle around 9
percent, I believe, of the insurance services for workmen’s compensa-
tion, but we are talking about the availability of consultative services
on a voluntary basis, not their inspections, you see.

We are going to have the same thing, either we are wrong, or I am
wrong in my supposition, the position I take, that we should let this
act alone for the time being, erther I' am wrong or you are right. Let . =~ -

~me ask you some questions: . Co- '

Mr. MiNTz. Could I respond to that? .

Mr. Gaypos. Sure.

Mr. Mintz. We have been hearing for sevefal ¥aars, in just talking
to the few of you with whom I have been able to talk on the Hill so-
far about the businessmen that come in to see you and letters you
get, that the message you are setting is that there should be consulta-
tive service. There appears to be high demand for that.

I don’t know, however, exactly how strong or widespread that
demand is. Nor do I know precisely how many of the people writing
in really want consulting services. : g

I don’t know these things, nor do I know of any way we can find
out even on theState plan aspect of the matter.

Mr. Gaypos. Why, then, are you requesting that you take under -
your Department, contrary to the argument as a matter of record in

-the last appropriation -bill, why are you supporting a proposition:

where, you want on-site consulting services in conjunction with com-
pliance activities? -
Why-are you anxious to get that jurisdiction? Isn’t it working now?
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Mr. MinTz. For example,//if we set up this program and we do not
receive & good amount of requests for consultation, and therefore do
not have to assign people to conduct the consultation, we still shall
have plenty for them to do under this intefated program- we are
talking .about. But we will learn a lot from the entire program, and

maybe there will not be a particular aspect of tlie program that needs- - -

to be filled. ‘ v
Mr, Daniers. Will the gentléman yield?
Mr. Gaypos. Yes. -8 ‘ ,
Mr. Danters. Do you want the Chair to answer that ‘question?
Mr. GAYpos. Sure; the Chairis always enlightening, and 1 am willin
to listen to the Chair. - :
Mr. Danters. First of all, I do not think you presented a true factual
question.
~ If you recall thé debate when the appropriation bill for HEW-DOIL
came to the floor, the manager of that bﬁk the floor, an esteemed
colleague of yours from the State of Pennsylvania, said that this $5
million appropriation was being made because of the need for such
consultative services. : '
However, he added that this was not a function of the Appropria-
tions Committee, that the appropriate leégislative committee should

take the necessary action, and that.was the reason for the introduction

of - this bill.

Mr. Gaypos. Well, Mr. Chairman, you know, I have the most
sincere respect for you, and I know you are most sincere in introduc-~
ing this legislation because you do it in great conscience, and I
have no quarrel with you. : :

But the fact still remains that we have attached to this language in
the last appropriation bill; in fact, we are getting it reappropriated;
and I think the second $5 million 1s in the offing; is it, or isn’t it, and
- we have not used the first yet? ‘ .

Mr. Datiers. That is not true.

Mr. Gaypos. I stand corrected, and I would like to be informed
by \the chairman on that point. - . '

Mr. Danmsrs. That is not true. ' o

However, you must visualize this situation: If no legislation is
enacted in this area, and the spme question should arise next year
before the Appropriations Committee where & demand is made for an

appro ntinue onsite consultation, can you or any other
Member of the Jouse give a guarantee that the Appropriations

Co ‘me forward with $5 million for on-site consultation
for fiscal year 19777 o . S
- Mr. Gaypos. I may respond to my chairman that this is the very
point I am trying to make. . . :
Wo t legst will have a track record, we will have experience; we
will know how many people availed themselves of that service, and
then we_will be able to argue before that Approprigtions Committee
and before this committee and on the floor of the House, saying;
“This is what we experienced and this is the need for services and this
is the number of on-site inspectors’ services we must provide, this is
the percentage of all of those that requested it, and here is how niany

requests we had.”

@
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"’ Mr. MinTz. Sure

»
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Now, I.don’t want to delay, but I think we-afe so premature in
considering this legislation, and I think we have not given oulselves
a fair amount of time to take a look &f what we are doing, S

Let mo ask You some questions, if I may. .
-% If Mr. Danlels’ bill were .enacted into law, how would you attack

E

the provisions we. gre tolking about, particulayly, again; the on-site
consuldation services? - - : 7 ’ ,

In iarpiculo.r, lot me ask you: Do*you thi ¥ou would be able to
staff that part of your operation or that department or subd‘gpnrhmegt
-with suffieiently trained personnel within 1 year or 2 yearsr 8 yegrs?

What is your opinRg or feeling at this tiche? g
Granted you don’t hitye ady experience upon which tb base your
conclusions because you don’t at this ‘point, I don’t think, -
“Mr. MinTz. We do have some experience. We know what it takes,
for example, to train an’inspector. Although a consultant may have a .
ifferent pgrsonality or skills, we can gage what is needed “to train - -
-consultants which we have learned from training our inspectors; and
‘we know how. long it takes to train them. - :
, Mr. Gaypos. Ma]}jf’ Linterrupt you there? .
. /R ¢ ’ .

Mr. Gaypos. *You have 170 o enings in your inspection force right
Dow, pursuant to the testimony before Mr. Flood, 170 jobs not filled.
You have been in business 4 yea 3 or 5 years? ‘ _

. Mr. Mintz. Because of turngﬁ, we are generally going to find there
il always seem to be some yakancies in ese positions, 1=
Mr. Gaypos. That brings me some doubts. ¢

Mr. Mivtz. I am speaking about a general 10 percent. .
Mr. Gaypos. Twenty States that are working, or 20 out of 22?

Whatever it is—20, tKe 15 that have applied they are doing the job, -

and again, you have\in your field openings in your compﬁa.nce in-
“spectors. And now you want additional authority, and that is, well

to set up this department and go into on-site consulting services, an,

Here will you get the people?- g . : .

Let me ask you one practical question: Where would you look to

hire the first 100?4Vhere would you go, which university, or would you

go to the States that have theirs working? The insurance company? °

Where would ’B'ou get the people? ~ o :
Mr. Mintz. Those are the general sources; that is, {oung people

graduating from schoel,"and unfortunately, the unemployment rate " .

18 fairly high' now, so there is no imability to find' qualified people in
@his regard. R : - LT ‘

Our main difficulty is simply one of timing because of civil service
procedures and setting up a rogram for training. . -

Mr." GapyosyIf I were a gtute’s righter, a,nd.gl'_be]deye in States
having somé participation in this Governnient regardless of whether . -

the, Governiment people stuck their noses in or ngt—Ilet’s presunm% .
L = State’s righter, and won’t I be on/more soli ground in stating: '
."Look, we are doing this and we have, for instance like New York, .

where they pulled out of the program, and wisely so, and I predict it is iy

going to h;:ppen to all of them in it now.” : "
Mr. Mikrz. That is why we need a Federal program.%
. Mr. FFaypos. Pardon? - 6)\ . )

P e
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Mr. MinTz. That is why we need a Federal program, to take care:
of- the contingency of States dro&)ping their section 18 participation,
plus fhe States that don’t have plans under section 18. St

- Mr. Gaypos. I have no quarrel with that, those States that do not
})u. a program into effect, 1 think it is our obligtion umder gxisting.
aw to go ahead and do it. * > o

But*wo aro not talking about thnt and that same reason does not
apply to those States who set up consulting services and.they are
aveilable and now you want to strip them for all practical purposes
because of the 50-50 parti¢ipation requirement, and your intrusion
into again welding together the compliance officer responsibility along
with the on-site consultative ser¥ices. : _

That is the problem, as TSeo it. s '

A : BN AN
Mr. Mintz. We are not welding them togethdr. On the contrary, -

we asked’there be a.rigid séparation between the consultative service
and the enforcement, effort. -~ .- - ‘ .

Mr. GA.YDOS.-The/y are still in the same Depnrttn%b—Dopnrt{ment,
of Labor;isn’t that the same Dopartment? - .

Mr. MinTz. They will pass in the halls, thatjsright. =/

Mr. Gaypos. Can't tllm)ey grab you out of your capacity and give

ou a supervisory assignment in another subdepartment in the

epartment of Labor; can’t they do it tomorrow? ~ - !

Mr. MinTz. Yes. . . _ .

Mr. Gaypos. Under civil service, they can do it to you? e

Mr. Mintz. In fact, it might even be healthy to have some sort of
rotation of compliance peopfe and inspectors, but{that is:a matter of
opinion. * \ N ' ' .

. Mr. Gaypos. Allot of our old arguments artd debates we had in
keeping them separate falls by the wayside. ’

Mr. Mintz. No; definitely not. TKey”will be perforniing quite
different functions. However, in’div§duull€',' from {ime to time it might

e helpful for them to have spent seme time duyfing their career stint

inspection work -and sometimes j3 consultption work. But we

can leave that to 4 later decision. However, while an employeo is

o~

operating in one of thp two functions there shduld be a rigid separa- -

tion from, the othcy type of work.. o
Mr. Gaypos. What you just said is this: You said you are going to
make a compliance officer also be an on-site consulting officer; that is
."what you say? . : ‘
.- Mr. Mintz. No. No, that is not what I'said. - Lot
Mr. Gaypgs. I am sorty. . o .
Did you say that or didn’t you? | -
Mr. Minrz. I'didn't say it. 4 - ,
Mr. Gayvos: Oh. All 1'igé‘t,, let me ask you, then: How many con-

thinking on it and some projections—so how many:
think you need? : . - ' _
* . Mr. MinTz. Tt is not possible to give an averall t,ot,a}. As we said,
At is difficult to predict the depnand forit. v ..
* Mr. Gaypos. How mnny(év,:)uld you—I know—m8 - . |
Mr. Mintz. If the bill were to be enacted, our.plans initially x‘rouldﬁ
provide for approximately 40 to 60 consultants the first year. "
Mr. Gaypos. To take caré of what? )

3 . . 4 .ty

nsult,m}t,s dG you
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Mr. Minrtz. Consultiﬁg rather than educating people, the first

year. | - ;
Mr. GAvpos. To take care of which States, for a matter of clarity?

Mr. MinTz. I am sure emphasis would be on States that did nos -

already have [)luns, 80 i would be principally on the 20 States I
mentioned earlier. . '
Mr. Gaypos. Does it necessarily follow thet your on-site consulting
1cers would also have jurisdiction and be delogated to provido that
Bervice in the States.that already do have stite consultative services?

Mr. Minrz. Conceivably, but it might b o poor allocation of ro--

sources. That is something we would have to be concerned-about.

Mr. Gaypos. It can happén, you can do it; this bill does not

delineate those differences and you spy you can or-cannot?

Mr. Mintz. That allocation would be something better left to
tho discretion of the Department, I agrep with you. o

Mr. Gaynos. So ¢ neeivably, a situation ‘can occur, if :I may
again try to extrapoMte the situation I am trying to exemplify by
example. : , E .

Let’s take o State with an approved plan and—a small manufac-
tlﬁng}lnce—asks for consulting service, and there the- man comes
ilhand he reaches some conclusions and also, you people, Department

of Labor under the act. . s )

Mr. MinTtz. Under the bill, the employer. ‘does have to roquest
us to come in. 2

If he asks for both Federal and State consultants to come in, we
will have this situation oy mentioned. :

~ Mr. Gaypos. What ifyhe #toes not like what the first man sRys,
" he says, “Look, I"don’t believe you; I want the Federal pepple”?

Maybe he knows somebody in the Federal Gbvernment and calls
him in and an‘inspector has bheen around the area and calls him first
and the State man-says, “Wait-a minute, I don’t like what the Federal
man did, he is bad,” or something to that effect. " ‘

Do you se¢ any problem? e

Mr. Minrz. I really don’t think that fs a roal problem. ..

Mr. Gaxypos. You conclude you see no real problem when you
have o State on-site consultant available and a Federal on-site consult-
ant available? '

Mr. Mintz. Tt is difficult to nr,t.iue on the one hand, that we don’t

have enough resources to handle the situation if the demand increases
greatly, and on the other, that we are going to duplicate services with
Jederal consultants stepping on the heels of the é)tahe man.

I don’t see what you J)escribe as a realistic problem.

Mr.»Gaypos. Lot me ask You a practical problem:

Isn’t jt tural thing to draw the conclusion you shouldn’t have
.both? Y& f;ﬁé.oia’t have that much money, We never funded you suf-
fictently "and™God knows I wish we funded you 10 times what you
had because we need them, but we don’t have the money to do it now.
- Tt is foolish to conclude that we should fund, your Department
for on-site consultative Yervice in the Federal area, and also continue
to-fund, it'is Federal money, taxpayers’ dollars, on-site consultative
services from the State level. .

Isn’t that overlapping and erroneous to conclude we are not going
to have problems with it?

.
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Mr. MixTz. Ono problem you pointed out would bo dealt with:
You raised_the spectre of more and more States dropping out of the
program. Unless wo have had some kind of experiénee with consulta-
tion, its curriculum and procedures, we are not going to be ablo
to handle that situation if 1t arises. : . :

Mr. Gavnos. Well, the question presents itself—should wo en-
courage that type of nctivit?', encourage additional States to drop
out of the program because of the 50-50 requirement as disfinguished
and compared with n 100-percent cost burden by the Feder§ Govern-
ment if tho State withdraws? "

" Wo have two in the precess of withdrawing, don't we, jew York
and the State of Illinois?

Well, New York, I know, is withdrawing. Something dictated that
action.

Here is the problom that I see. .

Mr. Mintz. I don’t believe it was just the 50-50 funding. There
also were political issues, and there were general budgetary problems.

Mr. Gaypos. We are all.going to have budgotary’ probIl)ems and
the States, more so. o ’ -

8. Mixrz. You know the AFL-CIO is very much against there
beinlg State programs. That is important.  °

Mr. Gaypos. Could you support or would the Department support,
if this is fair to ask you, and I don’t want to put you on the spot—
would you support an amendment to Mr. Daniels’ legislation to the
effect that they would continue on and encourage State participation

articularly and specifically State on-site consultative services with a
ormula of something like 90-10, that is, 90 percent Federal. partici-

pation and 10 percent State? _
Mr. Mintz. Well, it has been suggested before. .
We would like the opportunity to consider that and respond to
you, if we could, please. :
Mr. Gaypos. My mistake in my response, I meant the State at .
90-porcent fupding participation. : , s
Mr. Mm'mgl understand. - - .
Mr. Gaypos. It was not clear. . \
Me—MinTz. I think we understood you. -
Mr. Gaypos: Let me ask you this question to see how far off base I
am.
“‘Wouldn't it be reasonable to delaf and’see if tmse 15 applicants, I
don’t know ‘if they have been prockssed to date, of are going to be
- funded; I don’t khow, but wouldn’t.itbe reasonai)le to wait and see if
another 10 might come along and apply? o .o
There is a reason why the 15 applied. Wouldn’t you be putting a
roadblock in the way of a possible additiona] 10 applying? Se
Mr. WiLson. The 15 States that have already sighed agreements :
were funded out of fiscal 1976 money. - 5 2
We are no longer authorized to ogligate any additional 1975 money.
We dre in fiscal 1975, - _ o -
We cquld not accept other States under that amendment. We would;
_-have)to have money included in the fiscal 1976.
" Mr. Gaypos. My original statement is, we do have slated for you
.. andther $5 million for this next fiscal year. :

Mr. WiLson. The fiscal 1976 appropriations bill ha..s’not’passed.‘gzet.

]
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Mr Gaypos. I think we passed it. Well, for the record; it has passed
the House. . : [ :
Now, it is in the protess of beini approved. That rakges something
voxﬁr interesting to me. Didn’t you have enough timo to spend the $5
million the last fiscal year? - .
Mr. Mi~Tz. Congressman Gaydos, the $5 million was appropriated

in a bill which was signed into law in December of last year. That *

gives us the $6 million at that late date. Thereafter, we had to proful-
- gate regulations for implementation of the 7(c)(1) consultation agree-

ments and the legislative history made it clear that those regulations

would be promulgated 0*}7 after a rulemaking proceeding with oppor-
- tunity for comment aAndconsultation with tfle National Advisory
Committee on Occupational Safety and Health.

Many, many comments were received and analyzed. There was a
lively discusgion in the NACOSI¥ Committee and final regulations
were prbmulgated in May, Inst year.

Mr. Gaypos. Ybu mean May of this year. A

Mr. MinTz. I meant May of this calendar year which was in the last
fiscal year. It was within several weeks of those regulations being pro-
mulgated in May of 1975 that the 15 States entered into the 7(1)
program. - .

Thereafter, as promptly as we could, we made a response to the
apg}y-iné States to use t?m $5 million Congress provided.

mr. Gaypos. I want to bo candid. I know the Department of Labor
would be most active in im lementing the legislation; they have al-
ways been so and maybe we g i
coglqomtioﬁ, and I accept your explanation.

1e time element, your necessary cotnpliance with a.lot of pre-.

requisites, and that is probably why we signed the contracts a month
or so ago; I understand that all right. ¢

I want to ask this question, and agnin, I go back to one of my original
questions: Assuming, avhether this legislation passes or mnot, biit
assuming the House passed an appropnation bﬁl which is pendin
ag roval‘in the other body, and assuming addifidonal ‘funds are avail-
able, would there be any activity on your part to make an attempt to
éncoumgevmore States to apply because you would have funding and
wouldn’t it be possible, if your encouragement proved effective, you
may end up with almost all of the remaining States applying and
having everybody covered? T

Mr. MinTz. We would welcome such interest by the States if we
had additional funds. The existin regulations would apply to those
States and we would have an elu%omte and extensive 7(c)(1) State
consultation program if the State applied. Lo

Mr. Gaypos. That wouldn’t be too bad of & program; would it?

Mr. MiNTz. We have indicated we would continue the 7(c)(1) State
program. . : -

r. Gaypos. All right. - w

"Mr. WrLsoxy. We worked very hard in May and June of: this year
to talk all of thosb States that do not have consultation programs Jnto
participating and only 15 chose to participste, ' )

Mr. Gaypos. But we know that those 15—because it is a 50-50
Proposition, we know that those 15 have stretched their money out
to make it comparable to 305 haven’t théy, which you would have to

‘ * 4
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‘be servicing and if they pay 50 percent of_the costs your money is ‘
going further, isn’t it? That 1s logic. J
Mr. MinTz. Yes. I can’t argue with that.
Mr. Gaypos. Again, I come back to my original question I raised:
Why all of the haste? Why all of the haste when you don’t have &
track record yet? : _ 7
Why all-of this haste to dispose of all; which you practically will do, -
dispose of all of the positive things that were accomplished and are ..
now being accomplished under a program which ‘was very' hotly
debated in the Housp and which was concluded in the argumentation .
\ and debate that the services should be separate? - .
XS That is what I can’t understand. .
Mr. Mintz. Congredsman, I want to clarify a point. We do not
intend to dispose of the State program either urider 18(b) or under
7(c)(1). Those programs would continue. ' ‘
nsofar as haste i3 concerned with respect to the Federal consulta-
tion program, the bill introduced by the chairman provides that
consultation without sanctions may be available by Fed%ml personnel
upon 1 request by the employer; that is, the activity is triggered only
if the-demand exists. v ,
If requests are not made, then there would be no need, of course,-
. {or us to go out and make those consultations.
It seems that would answer the question about ‘‘predicting how
" much demand there will be.” ' ) .

‘ .But whatever demand is made, we will be authorized under the bijt
to respond ns promptly as’ possible to ~provide the consultation
ingpections.

n light of what is often heard on the floor of the Congress and in .
- the public press, the effect.that consultatton by Federal personnel is
{led, then it seeins we have an obligation to have the authority
thit we have t6 make that available in order to test whether, in fact,
. tht{ demand exists or to what extent it exists. As & minimum, the basic v
g . authority to respond is needed. : -

Mr. Gaypos. As a practical mafter, what is going to happen to
those 15 States who hawe applied and who have acquiesced to your
_encouragement, who have now indicated to you through an agree-
ment you executed with them that the¥ wait to carry on a State con- .
sultin% service or including all“sorts of services, but let us say State
consulting’ I think that is what they are limited to, and so you intend
to freeze them into that po#ion and do you expect next year to con-
tinue on in a like agreement with them? , -

What will you do with those 157, : .

Mr. Mintz. Well, the agreements that were entered’ into very
Inte—in May and June of this year.

Mr. Gaypos. One-year agfeements.

Mr. Mi~tz. For those we are using the $5 million- appropriated
forfiscal 1975, but the agreements have been obligated through 1976.

= Mr. WiLsoN. Those agregatents run until June 30, 1976. Coe

If money is made aynttble during this year, those agreements for v
those 15 States could be renegatiated and extended for an additional
_year. S~ - . . -

Also, new Stu?es could enter. Any of those 15 States may terminate .

thelr agreements. There are quite a range of possibilities as to what

they can do, depending on wheth‘?r‘we have additional money or w
g Yy
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whether the 15 choase to renew their agreements or whether new
States s(i}gn agreements. _ oL r

Mr. Gaypos. Assuming the Daniels bill passes “with all of its pro-
visions, how does it affect the status of the 15 or additional ‘ones that
will follow in your estimation?-

How does it affect it or does it affect it? - :

-Mr. MinTZ.- The contracts would continue and it would not affect
their status. o -

The funds are available and contracts are made and the personnel
are on foard ahd the States could and hopefully will continue their
activities. +

Mr. Gaypos. All right, now it is suggested that they may drop out
or if they don’t drop out and assumin they don’t drop out, do 'you
expect to keep the 15 States active along with the. otﬁer 20 States
that have consult,ing services; do you expect them to remain active with
a 50 percent participating requirement: as far as funding is concerned?

N

Mr. Minrtz. Well, as we pointed out, we cannot say for certain that ,

the 15 States with 7(c)(1) agreements will continue with those agree-
ments. There is a distinct possibility that they will, howgver,

As you know, under section 18(b), we provide 50 Taréent support
for approved State plans even though the %‘edernl Government could
perforin that activity at 100 percent. . ’ : .

There are 20 States that want to carry on a full State program with
2 50-percent Federgl support.

By anelogy, we may expect and anticipate that some States will be
willing and anxious to carry on the consu?tntjon activity at 50 percent
even though it may otherwise be available at 100 percent.

Mr. Gaypos. Do you really believe they will 0 carry it on

-wheh you provide from a Federal level consulting services at your own

cost?
Do you think those States will want duplicative consultants
available from the State and the Federal Government and compliance

officers flying somewhere between maybe the Federal Government.

and maybe with the states?

This 1s duplication. -

Mr. Mi~tz. I would like to clarify another point. We do not intend
to have the Federal consultants actix@ in those States that provide
State consultation services. Wé are talking about allocation of resources,
more precisely, Federal consultstion resources in those 20 States in
\vlhich no Stafe activity of any kind in the consultation area is taking
P ace. ¢

Mr. Gaypos."The roads to many places are paved with good
intentions; however, the.fact remains t{mt just does nat prove to be
the situation many times because we are in an area of skepticism at
best, because we don’t know what is going to occur; nor does the
Departinent know. ' :

."The point I am trying to make is this: We have a track record. We

have the States that _have manifested their desire to carry on States:-
rights and- to do théir share even on-a 50-50 participating basis,.

funding, that is, and we hgve trained personnel, we have had some
experience with it, more in"the offing, and 15 have just applied and

they are going to be added to the 20; that is not too bad, 20 plus 15,
and that adds up inomy ming to_35 plus, because you have a couple

of others, ,
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Mr. T\gLLER. Under the OSH Act, we have 56 jugjsdictions including
the Virgin Islands and Puerto Rico. o
Mr. Gaypos. The way I understand it, some States don’t have a
v+ need because of their activities, I don’t know, but the fact is;’I can't
understand the turnabout, the change by the bepurtment supporting

* this l(&;islation whken a short few months ago before the Appropria-

tions C#nmittee everything was hunky dory. :
Therqg&vére no prrgi)lems rjged. Everylt'{i.ng was workingﬁl.l

can’t understand the complete turnabout. .
Mr. MiLLER. I am not sure the turnaround is as dramatic as you

described it. Maybe things were not working that well. o
Mr. Gaypos. I yield back to Mr. Samsi.lkuntil I come up w,i,gl 3 -

€

few more questions. .
Mr. Sarasiv. Thank you, Mr. Gaydos. : , :
I listened intently to the gentlemun from Pennsylvania and I °
thought of o lot of reasons for arguing witl{ him except I. am not sure
I am not coming around to his point of view.
I am concerned about the question he raises. If we do provide for
full Federal funding, the consultation, what incentive is there for
‘the States to remain in a program to provide their own consultation
when they are only- getting 50-percent funding?
Is there an incentive? -
Mr. MiLyER. There may be an incentive. I won’t try to pass on it
but several”times it has been mentioned to me by State and r‘egionai
people-that the Stutes are closer to individual businesses and concerns.
Also, there is some sort of fear of Federal control. Thus, there may be’
an incentive for continuing a State progtam rather than bringing -
in the Federal Government, oven if it means additional costs.
Mr. SagasiN. [t may be an incentive from the pomt of view of the
employer who would like t& be able to deal with people that he may
have dealt with in the past within the State labor departments, and
so forth, but whit incentive is there to the legislature of the -State
that has to {nd the money? . '
Mr. M1 . Simply response to pressure; I am talking about the
pressure from business, to the effect, if the Federal OSHA comes in,
some may say, ‘‘We won’t use it.”” Maybe this produces an mcentive
which may %e substantial enough to justify’ retaining the State
program. : )
o This is what has been told to me in several places but whether it is
- the case of not, I can’t tell you. .

Mr. SarasiN. With that same thought, can you think of an incen- .
tive, or have you thought about incentives to keep the Btates involved
in the compliance aspect of OSHA?, o '

Mr. MrLLer. This is a problem we have under study right now
and we hope to have a more definitive statement by the end of this
summer, within a month orso, - I .

Mr. Sarasiv. I have the feeling we are getting hun% up in the small- - .
stuff here, and forgetting the goal, the goaT of the act being to provide
a safe workplace for all Americans. o

I think that consultation is certainly a desirable way to help with
that ioal and we do realize we are talking essentially about voluntary -.
compliance because we are not going to look at evef%f worksite, S

Certainly the people in my district have expressed a great desire
for consultation and to have it available. I sent out a questionnaire

¢ 7
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-

which is now dated, probably, because it was a couple of dyears ago,
i

- to some 1,500 employers and ,labor wunions in my district in
Connecticut. . , ,

I did not get the kind of response that apparently Mr. Gaydos has
seen in the Liberty Mutual situation. . .

We did find that the larger employers received a great deal of
cooperation from the workmen’s compensation carrier and inspections
and so forth, but the smaller employers simply paid the premium
and never heard from them. _

So I would like to see some form of consultation available to them,
and I think the Daniels. bill is a good way to do it. .

But I do find myself in agreement with %Ir Gaydos. I am concerned = , *
the Stateg will simply give up and then from a very practical point of -
view, it (Xls fewer consulting people in the field, ultimate y fewer
inspectors oMt in the field and perhaps we are really debating the in-
tention of the act and I wonder if you could comment on that. .

Mr. MruLer. As I said earlier, what_concerned the De artment,
first of all, is the fact of protecting the workers. That -consicﬁarution is
primary. .

"If consultation is & means for doing that, then we support consul-
tation, . -

If there are other ways to doit through more general ‘education,
through general compliance, we are in favor of those, too, in trying
to meet the pYoper mix.

The exact way to do it is not something we have a-lock on. If

. States want their own programs general compliance and everything
else, the mechanism is there in the bill, )
Under 7(c), if the State is still interested in having a limited Erogmm ~
1ot in & State program, but in consultation, we are providing ¢ at} too.
Where there is means of providing on-site consultation we would
» like to have the authority to close the gap. It is not a decision that we
are making at the Labor Department. It is o decision that the States
themselves gre making and you are helpihg them make this decision.
But, genetally, we are trying to be goal oriented rather than process
oriented. We are hoping, 'in this whole question you raised of the.
State plans—the role, or the retention of States in the plan, or en-
vy pouragement of other States to join—to have a better idea on that to
" Ppresent to you within a short timeframe,
Mr. Gaypos. On the same point, will my colleague yield?
Mr. SARAsIN. Yes. . ’
Mr. GAypos. On that same point, am I too far off when I conclude
or observe that if we do this, those 15 States which have wanted to
participate at a cost of 50 percent of the-funding will drop out?
Aren’t we oing to set a bad precedent? ' - .
‘ Part(ijﬁrly In this act you.are never going to have another State
-ever wafft to participate? : ‘
-You are going to kill that desire. The whole thought behind the 50-
Percent participation matter by the States was to enlarge the funds
» or to get the States to spend some funds along these lines and to make
~ that $5 million turn into $10 million. '
If T were one of the.15 States that have applied and ng#v you turn,
around and say, “I am going to supply these services,” as'I see it,
they must say of necessity you broke faith with them afgs No. 2, ™

-
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“Wao are mever going to participate with this act and you take this
ball of wax, am% do it yourselves,” and that is after the expénse of

ing ipto the programs and after going to the expense of paying 50
%e)rcen nd the expense of hiring and tminin%1 and promulgating
their activity and engendering the good will of their business people
and employees and workers in the State by saying, “Look,%we want to-
participate and we want more money plowed into OSHA and more
money plowed into the business of consulting. We have gone ahead
on our own initiative and done it. Now you go and cut the legs out
from under us and you are not going to get us ever to participate.”

And then OSHA will perhaps have to buy the States’ participation,
depending on how"big a carrot we hold out.

ecause they will say, “Look, you broke faith and you want to go
into the business of consulting and we thought you made that de-
termination that it should be separate, the two of them, and now you
are cutting our legs out from under us.”

I think you are in a dangerous area, a self-defeating type of action,
and I have great fear that this might disturb orderly evellopment and
enlargement of OSIIA in both areas, the consultative area and the
area of compliance, because the record is unmistakeable in showing
you have had the program for 4 to 5 years and can’t even hire the
people, sufficient number of people insofar as training is concerned,
putting in an effective-activity, or making the act work like we thought
1t should. You haven’t done it at the compliance end and now you
take unto yourself, when you don’t have to, you are .taking unto-
yourself another segment of this whole compiicatgd picture; that is,
consulting where the States have, I think, excuse my language, been
damned nice in responding as they have to date. ..

Now, I feel that it is just counterproduyctive.

“feel very bad pbout it myself personally. I feel very badly be-
cafise I think your Departmentsls going to experience some ‘of these
thifigs that I am predicting are going to occur; that is, & complete
pullout by every State. They are going to say, “Do it yeurself, and
w¢ are not going to participate.” : : J

And, again, I will conclude, Mr. Chairman, but you are going to
have the same situation which we again hotly debated on the floor— -
compliance and consultation should not be in the same Department.

Mr. Sarasin. Will you yield?

Mr. Gaypos. I am sorry.

Mr. Daniess. You still have tiine. o

Mr. SagrasiN. I certainly don’t agree with the gentleman, from
Pennsylvania that the compliance and consultation cannot be/in the
same department. . . :

In fact, I think it is probably desirable’ to have them in the same
department. People can still operate in different modes. We have to
do it every day of the week when we try to evaluate different pieces of
legislation, and I think we can be objective on that basis. So can an
inspector if it is his job or if he is a.consultant any particular moment,
he can be a consultant. I don’t think we should mistrust everybady,
which seems to be the vogue foday. ' »

But I am ‘concerned with one point the gentleman makes; Will the-
States get out of this business? ' '

I would hope there would be some answers to that.

) o .
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"Obviously, there is pressure today for someone to provide consulta-
tion.

Mr. Gaypos. Mr. Sarasin, if you yield to me for a second, I think
you and I both shared at that time the tremendous pressure on all of
us, particularly from the business people who took that position,
“They didn’t want consulting services, mixed up with compliance.”

They were eternalty fearful. Unequivacally, they stated themselves
opposed and the Chamber ‘and other witnesses o%posed it, and now /
nH of a-sudden, everything is all right to go ahead and meree them, ,
and none of the problems we saw Eefore and none of the objections
we pub on the record before are now valid. , 2

Mr. MiLLER. Maybe now we ought to cliange the law because we
have States now doing consultation and compliance and if it is not *
meant they should do both, perhaps there should be €n amendment,

Mr. SarasiN. What is the recor(F on that? b

Mr. MiLLER. About one-third of the States zy"e -now doing both
consultation and compliance. . .

Mr. DanieLs. Will you yield?

Mr. SARasIN. Yes.

Mr. DanieLs. If I may respond to both of my distingui§hed
colleagues sitting with me here today, I think you have. apples and
oranges all mixed up hwore. .

There are 22 States which currently have approved section 18 plans
and, of these States, 20 offer onssite consultations.

,One State, Iowa, is pgz;r%n_i_r]y/?f]is service and another State, Utal,
has chosen not. to offer consultation. < .

- I assume thatif this legislation is passed, that the Department will
requirc the State of Towa to come up with a pl!m\(l:(h will provide

for on-site consultation. _

Now, however, it has been mentioned time and ti%e again, by my
distinguished colleague from Penns lvania, Mr. Gaydos, and I want

“« to compliment him, he has shown he is a very, -very good lawyer by
the questions he has asked here today. But in response to his concern
about these States dropping out, no one can foretell or anticipate how
S many of the 20 States presently having on-site consultation will drop -

out. A -

There is an incentive for those States to continue to operate their
own plans. Even in spite of the 50-50 funding and that is, the fact
-that they hire their gwn personnel in additibn to the fact that some
States like to be closer to their industry. °

So'1 don’t fear that all 20 States or 22 States presently in the plan
are going to drop out X .7

Now, getting to the othér sigg of the coin with respect to the 15

. - States who are authorized undér the recent appropriations bill to-

participate in the plan whereby W provide 50-50 funding.

They are getting that presently under-the 1975 Appropriations Act.
The appropriation of $5 million that we authorized recently applies
for ﬁscaﬂ year 1976 and that has not been enacted. into law as yet. But.
with respect to those States, likewise, they hire their own personnel.

Now, the question that my distinguished co&lfague Mr. Gaydos,
propounded, assumed”that the legislation unddr consideration is
enacted into}law. » : :

.
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This legislation may not be enaoted into law; so I will present a
hypothetical question to you: -

ff this legi&at.ion is not enacted into law, and if no appropriation
next year is made by the Appropriations dommittee,~ whether it be’
$5 million or $10 million, if such appropriation, or if no funds rather
are appropriated next year, what will be the status of the legislation
with respect to on-site consultation? : : )

There will be none, It will only take place. in those States that have -
apEroved plans under section 18(b); is that not true?

Mr. Gaypos. Are you asking me? - '

%r Daniers. Iam asking anyone in the room who cares to respond.

MY WiLson. That is correct. e ..

Mr. Gaypos. That is correct: ’_

Mr. Danigrs, So, therefore, if we don’t haye this legislation and if .
thg Appropriations Committec next year. fajs to come up with an
appropriation for HEW-DOL, then there will be\o on-site consultation -
services provided to any State except those States that have approved
plan under 18(b); is that statement correct? s '

Mr. MiLLer. That is correct. It thight be helpful for the committee

* to know the magnitude of the problem. T
o For example, States not having consultation right now, if my figures .
' are up to date, include Pennsylvania and New Jersey, no consultation
whatsoever. There is not the problem of the/State inspector or a .
,  Pederal inspector meshing gears but there absolutely is no one doing
consultation-at all in those two States right now.

If the 7(c)(1)~plan funding were not continued, States such as
Massachusetts and New York—and I have a full list. if you are
interested—iwould also have no consultation whatsoever.

There are 15 in that list, and I think 19 or 20 in this other.

Mr. Gaypos. If the chairman will yield, let me ask you a question:
You don’t have a track record on the 15 you just signed agreement
with. You don’t know how that is going'to. work, the consultative .

‘ services alone, period. You don’t know, do you? v
Lol Mr. M1LLER. What we find out on the record? We know the gmount
of demand and the sizes of businesses and what types of business were
asking for it o : -
Mr. Gaypos. Yougknow the type of demand. What were you going
to do with 40 or 50 on-site cohsultants or engineers or expertg, what-
ever you want to call them, as was admitted in the testimonybefore
-Mr. Flood recently you were talking about 40 or 50 men in 50 States
and territories practically, and what will you &o with that small - .
miniscule force; what' will you do with it? ‘ -
*Now, in one State you have more than that. .
Mr. MiLLER. Fiist of all, that is the first year figure; and second, .
we are not going to try to put them in all of the States. -
As you said; we are not going to try to intrude on the States that
provide their own consultation. : ‘ - :
M#. Gaypos. ‘The funding has to occur. - .
Mr. MiLrer. That is right, but we hope that funding will oscur amd
we roll up that many more inspectors. - . ~
Mr. Gaypos. I heard it mentioned that thosé States that are now
providing enforcement procedurgg and others, becauge of an approved
plan, other 'things under the acef all"of "the coﬁ‘pf’ & things’ required |

: ¥
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under the act, plus on-site consulting service, those States are doing.
two things - : {
Mr. MiLLER. Many ﬁore t, two.
Mr. Gaypos. Many morgebut the two things we are talking about,
enforcement plus consultifig, what do you think about them; is it
working or not working? E ’
Mr. MiLLER. In terms of State lans, that determination will be

made this year. I don’t want to prejudge that for those 18(b) States.
That judgment is provided for a statute. :

BN
~ Y

Vi

Mr. Gaypos. Don’t you think, and again, we ar getting back to
what I have beeln advocating, wait a little but to&d out? I don’t
know how it will work, and I don’t pretend. to even be clairvoyant,
and I don’t think you are either in your official capacity, nor in the
Department, generally, but I have been, I thidk, emphesizing that
we are premature with this action, we ought to wait to see what
happens in the 15 States that are just going to provide consultin
services, a partial service, and what kind of record we will have wit
the States, because they might be in trouble, too, when they make
attempts to provide consulting services along with other enforcement
aspects of the act and the other two or three that are flipping around
in no man’s land. :

Mr. Mirer. I don’t know how essential.the track record is. Also,
this bill does two things, not one. :

If you want to make T distinction between co tion on-site and |
education generally, we happen to feel that, in goheral, the education
process aimed at groups of people, groups of businessmen for example,
may be much more cost effective, but there will be need for both efforts.

Xq to the element of exactness, we don’t kffow richt now. But if
we find the demand is tremendous, first of all, you will hear about it;
and second of all, we will assign priorities so we can go to areas and
take care of the nbeds. It would be a shame to let those needs be put
off a year or two or three more., - . _

On the other hand,*if there ij not a great de
sultation, our staff is not adequate right now to(des
education and training in seminars,
H.R. 8618 would be used for this effort:

The time will not go to waste on :Iray or the other. We will

? . .

need. The only question is, which ne )

Mr. Gaypos. As¥ pointed out, yoy have that ability under tha
present act to provide educational Services and facilities and to
educate; you have that right, right now?

Mr. MiLLER. We have a small staff of people who do both tgaining -
and some education. Lo

Mr. Gaypos. Well, after 4 years, youhave had the right_to do it

: ;f,,nnd authority to dg it, statu law, and you have it in mind to do it
and you have not done it. ~ ,

What doyou expect in‘this other field if all of thig time you.have
not done that, what do you expect if, we give you this obligation to
fulfil, you know? } o : .

I askeg the question before: what we are going to ‘do with 40 or
50 people, but when are we going to have a full complement in youp.
opinion, if you can’t project, and I don’t think you can probably
because we don’t even know what it will be. S ‘

N s
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* more need, we can always-justify more, and more we are trying to be
responsive on this. : ' :
r. Gaypos. I won’t intrude, but in suggesting that opinion of
" yours, I cite this one fact: We have relied upon the same type of
doubletalk before, and we are talking about the compliance officers,
and still, 4 years later, we have 170 slots you have not filled, and the
only excuse you advance is that: “We gan’t find qualified men.”
- Now, 4 or 5 years of waiting to find qualified men, and you have not
utiliped your educational rights under the act, you can’t find qualified
4 years later, 170 openings; something is amiss. o
_No. 1, you don’t have facilities to prepare the megn’ properly; or
No. 2, there is no desire to put the sufficient number of compliance
officers into active service. Somebody is dragging their feet: '
* 7 Mr. MiLLER. It is much more simple than that. My facts might not
be accurate, but it should be in the ball park. We had approximately
800 compliance fficers. ' ,
Mr. DanteLs. You had 1,100, according to testimony.
Mr. MiLLER. No, no. Wait a minyte, please. = S
We had around $00. We felt this was insufficient, and we asked for
several hundred more, and we got them and there is still con-
troversies over how much will be support gnd how much other.
I am informed it is about for 590 more and this was only recently
- granted us. We are trying to staff those up now. :
It does not happen instantaneously; you are right, but we feel
there is o need for that many. )
Mr. Gaynos. Four years, five fears, to determine this, your findings
, and your action, when they can’t stand up under scrutiny as to reason-
ableness, there is so much delay. ‘
There might be more reasons for it.

£

Mr. MiLLER. When we jump from where we have 800 people in ’

compliance to adding 500 more last December, wasn’t it?.
Mr. WrLson. We recetved positions authorized outof the appropria-
tions bill passed last December. That gav® us about 300 more. :
. / We have reprogramed State grant money to add about another two.
Mr. Gaynos. So the record is accurate, actually. It was 341 total
jobs and 300 inspectors, is that right?
Mr. MitLEr. Yes. ' ‘ :
Mr. Gaypos. Let me conclude and I know, well, I appreciate my
N chairman’s patience with me, but [ must make thege points. I don’t
’ ‘take too time in most meetings we have, of\héarings, but if, to
date, aftej 4 to 5 years of activity, we have expectation, reasonable
statistical expectation of an on-siteinspection once every 100 years,
depending upon the personnel, what“tanmweoxpect, if you take over
these oblightions, as I presume is going to occur, and the Htates are
going to pull out; what can we expect as far as consultative services and
as to the response of your Department as to number of employees that
. aWill be cupagle of providing these services?-
Mr. M1LLER. I joined the agency a month ago and I ceased reacting
- y o little over a week ago, so I know you are not reflecting on me.
Mr. Daniens. Have you concluded? _ )
Mr. Gaypos. Concluding, Mr. Chairman, I think it is a proper

question, you raised the specter, and I think proper{y so, talking about

’

Mr. i\ﬁmm«:n. I think it is like flying saucers. I think if there will be
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$5. million not being appropled next year, that possibili ¥ . hiow can
~ werely upon the money you have in the legislation to b fppropriated
‘- ¢ also, both for the same purpose? . ~
S Mr. DanieLs. Woll, You-failed to realize the point that I raised. Tho
‘ Appropriations Committeo said: It was not their function to take gver .
legislativa duties. They expectod, (o*ﬂ:\((fre was an excuse last yoar, as
* counsel for the Department has poined out in the testimonr hore to-
' (Iay,‘it\wus-bocuuse of the, latenes$ of the' promulgation of the regula- . |
tions, not until May of this year, that there was not sufficiont o ypor-
tunity for those 28 jurisdictions to apply for the funds, and on y. 15
. o Jurisdictions applied. ' ) T
e Ttwas spoc-i&cullystﬁtod on the floor by your-distinguished colleague
‘ from Pennsylvania who managed the bill for tho Appropriations Corn-
mitteo that this was not.a duty or responsibility of tLo Appropriations
Committee.” A :
It should be handled by the appropriate legislative committee
having jurisdiction which is this committee. C
So, therefore, I point out that if this legislation is not enacted, pro- -
/ viding for on-gite consultation, and if next vear, no appropriation is
- made,ayvoir are gaing to have may States which will not bo able to .
provide this service, - :
That is the reason why there is a need for this legrislation.
However, we could argue f%lis point time and time again and have
- gone uphill and downhill sevelal times already today.
With respect to the 500 slots that are open for inspectors and con-
sultants, I miglht, say that with national unemployntent hovering at
8.6 percent with approximately 8 million or more people out of work, I
don’t think the Department of Labor will have any difficulty in reo-
questing applicants for jobs and I think there ave many qualified
persons who are knowledgeable and have'sufficient expeortise to be
trained for this job with very little difficulty, can Ro put on board in T
u short period of time. , . .
I am going to ask unanimous consent that any moetnbet of the
- comntittee thaf has any questions on the legislation, that. they may
- . be permitted to submit those questions in writing to the Depart-
ment and the Department respond in writing ahd that they be
. incorporated in the TFecold of this proceedin immediately following
the testimony of all of the witnesses here to Y.
: Is there objection té that unanimous consent 'rocluest,?
/\ - Hearing none, it is so ordered. | o . :
The hearing today. will adjourn and we will meot on Thursday,
dJuly 31, and the room will be announced later and I would like to
mention that at that time the witnesses will be representatives of
labor organizations who will be testifying. . S
[Whereupon,. at 12:45 p.m.,; the subcommittee adjourned, to re-
convene on Thursday, July 31, 1975.]

‘ [Material submitted for mclusjon in the record follows:} .
Lo T.8. DerarTuENT OF LaDOR,
. OccuPATIONAL SAFETY Anp HEALTH ADMINISTRATION,
) . ,  Washington, D.C., September 11, 1975. .

. Hon. DoMiNICK V, DANIELS,
Subcommillee on Manpower; Compensation, and Health and Safely, Commillec on .
Education and Labor, House of Representatives, Washington, D.C.

DEAR CHAIRMAN DanitLs: In'answer te your letter of July 28, 1975, I am
enclosing the responses to the questions you raised on.the issue of on-site con~
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", pesitions. In a subsequent reprogramining action necensitated by the w
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aultation for thoe record of the grocoodlngx on H.R. 8618 by thc Subcommittec on
Manpowep, Comnpensation, and Henlth and Snfety.

In addition to your questions, 1 would like  to expand here on my vemarks
made nt the hearing on tho fssue of compliance ataff recruitment. Congressnan
Gaydos ralsed this lsue when ho referred to” information on what ho consldered
to be a relatively high rate of vacancies among the fleld complianco staff,

As you know, the Fiseal Yc?,r 1075 appropriation bill for the Ocouputional
Safety and Ilcnith. Administration (()SII'AS‘ contained autherization to hire an
additional 341 ;)cnmnm‘l (300 compliance officers). Tho bill wns enacted on
lecember 7, 1974, Since that time, OSHA has filled nll of these nowly created

?’thdrm\ml
of Stato 18(b) operations in New York, New Jereoy, and Illinols, another 300
Federy]l OSITA pasitions were authorized. OSIHA immediately initiated another
rocruiénu drive, and as of July 931, 1975, wo had hired 123 of the 360 authorlzed

. positions bringing our field compliance staff to 1,173

. ittge on Jud

On Jutio 19, 1975, the House voted to reduco OSIIA’s Fiscal Yeur 1976 appro-
griution request to eliminate annualization costs for the 300 new positions w{x’lch
ad been authorized in June 1074, The Approprintions Subcommitteo report
Indicated a belief that OSHA would not be nLl(s to quiekly recruit and hire the
‘ndditional staff. This action by the House Is now being appealed. Until this matter
is resojved, however, we cannot act on the current vaepncy situation with any
degree of certainity. This is unt®tunate, sinco our recent recrulting drives have
been suecessful in attracting college graduates and experienced snfety and health
professionals, unemployed as o result of the general ceonomic situation,

Also enelosed i3 o corrected copy of my testimony given before the Subcom-

y 24, 1075, The text has been cheeked for both content and errors
and all correetions are clearly fdicnted. . : !

I wish to thank you for permitting me to appear before the Subeggnmittee to
discus< H.It. 8618 amending the Occupational Safety and Health Act of 1070 to
provide on-site eonsultation by Federal personnel. [ hape the information I have
provided will be helpful to you. Shuul'd you need further information, please
contact mo, N

Sincerely,
Mansuarn Ler MiLuen,
Deputy ssistant Secrelary.

-

Enclosures.” - - .

QuersTtions ox II.R. 8618, Consvrramon AND EpucaTioN To EnpLoyEns

Question. 1f an OSIIA consultant determines that an employer could be assisted
in health hazard recognition and elimination by NTOSII, would the OSIA con-
sultant call in NIOSH? Would the consultant diseuss this with the employer prior
to contact with NI@SH? » -

Answer, Yes, we would call upon NIOSII for consultative assistance in cnses
where their expergise could: be useful in helping the employer climinate or reduce
the effects of health hazards. In addition, should an employer requesting con-
sultation appear to be faced with a pumlculurly complex variety of health hazapds
OSIA would encournge the utilization of a NIOgH survey for health hazard
recognition and elimination. N .

Question. Do you antleipnte coordinating your cducational efforts with NIOSII?
Will you ask NIOSIH to assist in education and tralning in local communitics?
Can you give thi¥ Subcommittee an example of how you might eodrdinate an
educational program concerning hazards in particular industries with NIOSII?

Answer. In aceordance with section 21 of the Aect, both OSHA and NIOSH
are involved in training and education programs, but focus efforts in diffecrent
areas. OSIIA handles jn-house training of its safety and health professionals, as

* well as edueational programs for.employees and employers in their local commu-

nitics. NIQSIH, on the other hand, develops and institutes long range cducation
‘programs for those wishing to become safety and health ecarcer professionals,
Rnth in government and private industry, and develops informational programs
on the proper use of adequate safgty and health e uipment.

This dewmarcation of responsibilities was spcll(-cl out in a bilateral agreement
between the two agencies signed in Oetober of 1973 (copy enclosed).

On projects of mutual interest, the two agencies have coordinated their efforts
fn the past and will continue to do so when appropriste. Far example, OSHA has

rovided advice to NIOSII in setting prioritijos for its Health and Safety Guiides
or OSHA standards. NIOSH and OSIIA are also currently cooperatinig on the
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development of correspondence courses on the fundamentals of occupational
safoty and health. These will be made available to colleges and universities for
aspiring sufotwy and health professionals.

Question. What is your view of a suggestion proposed by the National Society
of Professional Engineers that Congress allow the n‘pproprlntlon to'be used for
grants to loeal chapters of safety-oriented organizations to provide some ‘‘com-
munity or publie” service? The Engincers believe that In this manner Congress.
ciould obtain not only quantity but also experienced people to assist in consulta-
tion. <
Answer: Should the consultation amendment be enacted, OSHA will be lookin
at u variety of individuals and groups ns potential resources to agsist in the con-
sultation program. If the Professional Engincers have the nceded expertise avail-
able, tligy will definitely bo considered in this e xt. However, beeause of the
need for uniformity of technical interpretations, alf safety and health rofessionals
providing consultation under the Federal program will need to be ¢ oscl{ super-.
vised, be they Federal stafl or private individuals working under contraets.

ERIC R
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ON-SITE CONSULTATION, HEARINGS, OCCUPATIONAL
. SAFETY AND HEALTH ACT - *

Y.

THURSDAY, JULY 31, 1075.

13
House or annsnnmmvng,
.+ SuBCOMMITTEE oN MANFOWER,
ConpeNsaTION, AND HEALTH AND SAFETY OF THE ,
ComyrrTeEE oN EpucaTion anD Lazog, '
_ : Washington D.O.

- The subcommittee mat, pursuant to -notice, at 9:35 a.m., in-room
2175, Rayburn House Office Buildin, , Washington, D.C., Hon. Dom-
inick V. Daniels (chairman of the subco ittee) presiding.

Members present: Representatives Dn.?:ls, Dent, Gaydos, Lehman,
Risenhoover, Beard, and Quie. .

~_ Staff present: Sue Nélson, legislative associate; Denniese Medlin,
clerk; Saralee Schwartz, resoarch assistant, and Edith Beum, minority
labor counsel. ‘ - g

Mr. DanieLs. The Subcommittee on Manpower, Compensation and
Health and Safety will come to order. | -

Today we continue with our fourth duy of hearings on H.R. 8618
and related bills, which bills propose to anidnd Yhe Occupational .
Health and Safety Act to provide consultative services to employers
desiring, to comply with OSPPA standards. . -

At this time this bill is cosponsored by 23 of my colleagues but, more
important, other legislation wag introduced earlier this year by my
colleague, Mr. Litton, which would provide the same on-sit® consulta~
tion, except that jurisdiction to conduct such consultation would be
handled by the Small Business Administration. Mr. Litton’s bill is
cosponsored by approximately 75 of my colleagues. o

In_addition, Congressman Findley introduced a bill which would
provide more or less the same services and his legislation is cospon-
sored by 25 to 30 colleagues. . ! .

I mention these facts to indicate the great interest in this subject
matter. I propose to conclude these hearings today. )

We have listed to testify representatives of labor and our first
witness is Mr. F. Howard Mc uigan, legislative representative of
the American Federation of Labor anif Congress of Industrial
Oy“gnniza_tions.- o -

. _ : )
. - STATEMENT OF F. HOWARD MQUIGAN, LEGISLATION REPRESENT-

ATIVE, AMERICAN FEDERATION QGF LABOR AND CONGRESS OF

INDUSTRIAL ORGANIZATIONS, ACCOMPANIED BY GEORGE H. R.

TAYLOR, EXECUTIVE SECRETARY OF THE AFL-CI0 STANDING

COMMITTEE ON SAFI:]TY AND HEALTH

Mr. Daniews. If I may say before we proceed, in ¥iew of the fact
that we are working under f'reat pressure here these days, and have

been for the past 3 weeks, I am sure everybody is aware the House.
- meets at 10 instead of the usual time &t 12 noon. These hearings
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will be interrupted by quorum calls as well as votes so, therefore, I

am going to impose the 5-minute rule on my colleagues. If time

permits, we will go back and renew the questioning. o

You may proceed. o .
Mr. McGuieaN. Mr. Chairman, our statement is relatively brief so

I will read it. . )

On behalf of the American Federation of Labor and Congress of In-

“dustrial Organizations, I appreciate this opportunity to present the .
views of the AFL~CIO with respect to H.R. 8618, HL.K. 8334, and H.R.
3258. :

I am sccompanied by Mr. George H. R. Taylor, executive secre-

. tary of the AFL~CIO Standiﬁg Committee on Safety and Health.

I know this bill is entitled H.R. 8618 but a typographical error was . -
made in the statement. . : -

Mr. Daniers. I will ask unanimous consent ‘wherever H.R. 8816
appears, it will be correctéd lo H.R. 8618.

" Hearing no objection, it is so ordered. ' .

Mr. MeGuiaan. These bills would amend the Occupational Safety
and Health Act to make on-site consultative services available to
cdvered employers on request for the purpose of encouraging volun-
tary compliance. : . ' . A

he AFL—CIO has not opposed the use of on-site consultative serv-
jces as ono means of encouraging compliance with the act. Fhe,original

«drive behind this program was, ﬁowever, to sybstitute consultation for

first instance -citations, and, at a time of budgetary stringencies, to

further weaken compliance efforts by siphoning off scarce moncy and

manpower into consultation. ) ,

This is the reason why we have consistently stated that there must
be a rigid separation between inspection zmdy consultation personnel,

. that funding be separate, and that in no way should cons tation be
construed as a substitute for enforcement, or even ag the best method
for helping employers who wish to comply with the act. We are pleased
sthat Representative Daniel’s bill, H.R. 8618, does fully contain these
restrictions.

" While we have no quarrel with the goals of H.R. 8618, it raises a
number of questions. Some of these have already been asked by other
withesses. - : :

Presently, there are two on-going ‘programs of on-site consultation.
Tho first of these has been in operation among 20 of the 22 States
with scction 18 plans approved and in operation. These are funded
under section 23}) ) of the act on a 50-50 %asis by the Secretary. -

he second sucﬁ program-was enacted by the Congress by means of
yan amendthent by Representative Steiger to the Department of

Labor-HEW “appropriations bill for. fiscal year 1975. The Steiger

amendment appropriatéd $5 million to provide on-site consultation

‘programs by contract with preempted States entering into contracts .

with the Secretary under section 7(c)(1) of the act. This program

was begun in May by the Secrotary under 50-50 funding, with 15
) preer?%ted States presently participating with about $3 million
entailed. ‘ :

- The House of Representatives, in passing the Labor-HEW appro-
priations bill for fiscal year 1976, has continued this program at_ the
$5 million level. o .
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As we see it, HLR. 8618 would amend the act to establish what
would be a third program for furnishing on-site consultative services.
It authorizes the Secretary of Labor to send hid own consultative
representative to any employer requesting such serylces. Such a visit .
could be made.in a section 18 State operating its\own consultative.
program, in a preempted State presently under thd Steiger amend-
ment, and in a preempted State not under the Steiger amendment.

States with seotionr 18 plans in aperation would continue to have
their on-site consultative programs financed on a 50-50 basis by the
Secretary, as would preempted States under section 7(cJ(1) contracts
now in force with the Secretary, as provided by the Steiger amendment.

On the other hand, employers in any preempted %tat,e would be
able to have consultativé services furnisheci them by OSHA. personnel
totally financed by Federg} funds. ’ . . ’

1. Is F=R. 8618 intended totally to supersede the Section 18 and-
the Steiger amendment consultative programs? L

2. If so, thdre appears to have been msu?ieﬁt thought given to
the problems that could arise in the section 18 States—with the Federal
consultative personnel operating on the same side of the street as their
State counterparts; even if em ployer requests for federal OSHA
consultants would be referred to the section 18 State for action, :

3. Would H,R. 8618 terminate the section 7(c)(1)" contractual
arrangement now operating in 15 preempted States and in the process
of being funded by the Congress for fiscal year 1976, or could the
Secretary continue and expand the section 7(c) (1) program if other
preempted States wish to participate?

4, V‘V)'ould H.R. 8618 require the Secretary to provide consultative
services to the other preempted States with OSHA personnel fully \
funded by the Labor Department, while the 15 States with section .
7(c) (1) contracts waould receive only 50 cents on the dollar?

It is obvious that the ambiguities in this bill would result in decisions
being made by the Secretary as.to the manner of implementation.

" Such decisions could very well result in:

One. No change among ‘the section 18 States with their own con-
sultative programs presently financed on a 50-t0-50 basis,

Two. Retain and renew the section 7(c)(1) contracts presently in
force among 15 preempted States, for which congressional funding
ap%ears a matter of course for fiscal year 1976. '«

Three. Concentrate OSHA consultative service among the pre-
empted States which are not interested in a section 7(c)(1) contract
for on-site consultative services, ,

In sum, H.R. 8618, from the standpoint of its implementation, is
legislation of limited application, only to those States which are pre-
empted and lacking a section 7(c)(1§' contract with the Secretary, to
provide personnel to conduct on-site consultation under the Federal
provisions of the act. ' :

This brings us to the point of discussing with you what OSHA and
NIOSH are empowered to do under the act as it exists to provide
on-site consultation and other educational and training programs to
assist. employers, particulirly small employers, to understand and
comply with the provisions of the act affecting their own operations. ,

First of all, section 7(c)(1) of the act does not place a ceiling on
Federal. funding through contractual arrangements with non-Federal
-entities. It Wou%d require nothing more than an administrative decision

1
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" the act. We agree with his conclusions that *“* * * on-site consu

* by means of section 71c)(1) contracts can be continued and
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to provide 100-percent Federal funding for consultative programs
among the preempted States by contractual means. = =~ .

Second, on-site consultation is only one of & number of ways to.
stimulate voluntary compliance among employers. It has long been
our opinion, which we have set before this subcommittee as far back
as its oversight hearings of 1972, and, I might add, put forth ever
since in the Labor Department since the law was enacted, that OSHA
has consistently failed to provide the kind of simple, direct information
to employers, particularly the smaller businesses, that they need to
understand what they must do to make their particular operation safe,
healthy, and in compliance. Such failure has been a major cause of
the torrent of protests, valid and invalid, that have deluged the Con~
gress in the past several years and brought about such a feeling of
hostility toward OSHA. _ :

What we talked about was the need for OSHA to develop simple
pamphlets which tell an employer who runs a laundry, a machine
shop, a small construction company, a retail establishment, a service
station—what OSHA standards apply to most workplaces, including
his own, what standards apply particularly to his kind of business,
simply explained, and how to obtain further, detailed information
and assistance. We note that-the Labor Department witness indicated
that they are now implementing these recommmendations. -

Representative Steiger told this ¢ ittee last week: “The original
Occupational Safety and Health Act Jincorporated the principle of
first-instance citations as the means to insure voluntary compliance
with the act by -employers. It is, in a sense, a disincentive for it is
based on knowledge. There is a fear of Federal inspections, citations
and heavy fines In the present circumstances which in large part
stems from a lack of knoswledge on the part of many employers and
emlgloyees.” C :

This subcommittee has already heard from the Deputy Assistant
Secretary for OSHA in the matter of on-site consultation as being only
one of & number of ways to assist employers seeking to complY with

tation
should not be viewed as a substitute for enforcement, or even as the
most effective means for assisting employers seeking to comply.”

Organized labor remembers only too clearly that consultations
without enforcement was the principal highway, traveled by the
State occupational safety and health programs before™the 1970 act
became law. The resultant failure of that approach is the principal
reason we have OSHA today. >

OSHA can and should use the means it has at hand to provide the.
informational, educational, and other kinds of programs needed to
allay the fear that Representative Steiger mentioned—the fear of
ignorance which can and already has been turned into hostility.
Third, the National Institute for Occupational Safety and Health
has a program of hazards evaluation available to any em{)loyer who
desires it. NIOSH has full authority to visit any workplace at the
request of an employer for this kind of assistance, a service, we regret
to say, that has been little used. '

Fourth, under section 18, on-site consultative programs should and
can continue. . : oy v )

Fifth, the program begun by the Congress for the preemgted States

expanded

/

1637

¢




101

with 100 percent funding, if desirable, being requested each fiscal
year in the OSHA budget, R L
On the basis of the foregoing, we have concluded that H.R. 8618
nd the other bills introduced are not necessary to carry out their
sirable purposes. Both OSHA and NIOSH have the means at hand
which have been the subject of our discussion, to accomplish the pur-
ppse of H.R. 8618—if they do so aggressively and intelligently. It
should be 'a major oversight purpose of your subcommittee to see
~ that it is done. A - ‘
hank you, Mr. Chairman. » ‘
Mr, Dantess. Thank you, Mr. McGuigan. :

I will forgo questioning at the present time. I recognize the gentle-
‘man from Florida. ) )
Mr/ Leayvan. N s-questions, Mr. Chairman. I just wish to thank the

an-for his testimony. ‘ :

Mr. Gaydos.', 2 _

Mr. Gaypos. I thank the chairman. I have no specific questions of
\out longsfanding friénd. He has given excellent testimony as usual.

have not yet had time to comprehend and digest some of your
meaningful dialog. .

I do want to ask you for a reemphasis as to your conclusion. Do I
understand you to suggest that we have meaningful oversight hearings
rather than make an attempt'at..this time to pass successfully the
suggested amendato ~ legislation? ’

/ Mr. McGuiean. That is completely correct. We were impressed by

the testimony of the Deputy Assistant Secretary of Labor. We are
encouraged that wethink theré will be new emphasis in the Labor
Department, that has been sadly lacking for the nearly 5 years since
this law has been on the books, to bring about an educational program
for the benefit of many employers and employees as well. ‘
“ We don’t think any new legislation is necessary to accomplish that.
Mr. Gaypos. Do you feel that, if we pass H.R. 8618 some provision
in existing law migﬁlt be ovérlooked and might become inoperative,

whereas if we didn’t pass the pending legislation, those sections-not’

now being enforced syecifically may end up being enforced. - -
In other words, if you don’t use something, it is understood it
becomes inoperati i

! and the legislation under existing rovisions, if
itis used, as I unde
suvgeste(i. legislation

ar, your statement, would accomplish what the
attempting to cure, is that correct?

Mr. McGuigan. think that is entirely &prrect, Mr. Guydoé.

We take nate in our\testimony, as you have obsérved, that it wasn’t
until May of this year\that the regulations were romulgated . by the

Labor Department fo} the use of the money made available through -

the Labor-HIEW apprdpriations. Fifteen jurisdictions moved quickliy
to use that money. It ftakes time to get new regulations into place.
This really hasn’t had/an opportunity to work yes and we thmnk it
should have an opportunity to work and we believe it will work. We
believe this is an appropriate role for the States.

Mr. Gaypos. There Is some feeling of )T;be-{.)g’ior witnesses ‘_that,k if
egislation, that possibly the

)

this legislation is passed, this amendatory SSi) ,
sums which might have been more effective y used under ems-tln¥ law

might be diverted and instead of this new legislation being he

pful,
it might be detrimental. Is that what you are saying?
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Mr. McGuiean. I think that is the probable outcomé. There would
'll;e (fompetition or enforcement funds and consultative funds in future
udgets.
Mr. Gaypos. If I may be the devil’s advocate—I have deep ad-
miration and respect for my chairman—in the ong run if this legis-
Jlation is passed, would it have good results and would we be in'a better
position rather than not having considered it? ) .
Mr. McGuieaN. We have said that we don’t think the legislation -
is necessary. We appreciate the concern of Chairman Daniels and
other members of the committee and of the Congress. We know that
Congressman Daniels doesn’t come newly to this. He has been an
advocate of this legislation as long as we have worked together—— ¢ .
Mr. DanigLs. I am the original sponsor. ' _
Mr. McGurean [continuing]. The original sponsor of the legislation.
So we don’t suggest any bad motives either on the part of anyone. I .
think we share a mutual desire although our approaches to accomplish-~ -
ing certain objectives might differ, but we all want the same end result. .
e believe we should give the bill an opportunity to work before
considering new legislation. , '
. Mr. Gaypos. In conclusion, I think I read you right when I say we
both agree on this l%giglution at another time, maybe another place.
Mr. McGuican. Yes; certainly not nows :
B Mi('l. DanieLs. I recognize the gentleman from Rhode Island, Mr. .
eard. S n
Mr. BEsrp. Mr. Chairman, I have a few questions I would like to -
direct to the Chair. :
Mr. DaNigLs. You may proceed. -
Mr. Bearp. First, this legislation is designed to help the small
businessman have the reguﬁiory agents and guide him through
some problems he may have. But does this legislation waiver any of
the first instance, violations? ’
Mr. DANIELS.(\N\O; we do not waive a first instance violation.
Mr. BEarp. So, Inore or less, it is an agency set up to give some
advice for some of the problems. . .
Mr. Danievs. In the first instance the violation and issuance of a
citation primarily serve the purpose of inducing voluntary compliance -
on the part of employers and it has worked very, very effectively, I
think, up to the presefwt time. But employers have expressed concern - .
about the operation of this act and particularly small employers.
“This legislation I have introduced is designed to help them, by \
giving them a preference on consultation. a
Should a consultant be at the employer’s place of business pursuaig .
to the employer’s request for counsel and advice and an enforcement. 4
. officer walks 1n, there is no waiver of any violation and the employer
may be cited for any violations the enforcement officer may determine.
—. Mr. BEarp. Why would labor be u%ninst this act if it 1s not going
t;,cfx waiver the first violation? There will be no changeyfrom that point
of view. ) S
Mr. Tayror. I think our testimony sets forth the reasons for it. It
is basically that the law and the programs that have been funded by -
.the Congress for fiscal 1975 and fiseal 1976 for providing consultative
services on-site for hreempted States dnder section 7(c) %1). This, plus-
the resources NIOSH has in existing legislation, provides programs,
if fully implemented, under the ac%, without the need for further
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legisl_ution. When you say that Mr. Daniels’ bill—which it does—-‘/
provides a bar against the softening of first instance penalties under
certain circumstances, and 4 segiurution between the consultative and.

which OSHA promulgated under 'the 7(c)(1) programs. We have that
already and this is why we don’t thinE it is necessary. to have further
legislation at this time which accomplishes only what is already
available. ) . :

Mr. DanieLs. What do you mean by the words “at this time?””
How: long a period of time (ﬂ) you have In mind? ‘ :

Mr, TayLor. I don’t think this program has been tested, it only
went into effect in May. -

Mr. Daniews. I will have an opportunity to question you so I will,

. not interrupt any further.

Mr. BEARD. One last question. You know as a former workingman—

I'still consider mgfself a workingman—how will this affect the working-
man? How is*it detrimental to the workingman? - - :

Mr. Tayror. I don’t think we made that statement that it would

be detrimental to the workingman. - - A :

M;‘. Bearp. I am asking you, will it be detrimental to the working-
man? : T ' t

Mr. Tavror. I think the basic thing which might be in the long run
detrimental to the workingman would be an overemphasis on con-
sultation rather than enforcement.

Take the resources put into the consultative program: Alrgpdy,
according to data regerved from the Department-of Labor, the 15
States that have come into the 7(c)(1) program are now spending at
the rate of $2.9-million in matching funds, it was appropriated at $5
million but, because of the lateness of the program going inte effect,.
only 15 States have participated, but the States with plans, 18(b)
States, are already participating at abo¢_$5.8 million per year, so
there is about $20.8 million already being spent by the States from
their own and Federal funds on consultative services. 'If you relate

that to the amount of money in the development of standards you -

will find aJmost twice as much money being put into consultation as
being put into health standards.

What we are interested in is health standards and enforcement of
those health standards. There are 100,000 workers dying every year
in the plants of this country. This'is where the emphasis should be.
If OS does this with a will, there are consultative services which
small businesses rieed and have a right to expect. -

Mr. BEarp. Thank you, Mr. Chiirman,

, Mr. DanigLs. Mr. McGu%gsiﬁ, on page 2 of your statement youw -
s H,

raise a couple of questions: R. 8618 intended to supersede the
section 18 and the Steiger amendment consultative programs? Also,
you ask, would H.R. 8618 terminate section 7(c)(1) contractual ar-

rangements now operating in 15 preempted States, and in the process .
_of.being funded by Congress? NS YR Lo
I might say to you that the legislation I have introduced, that is

-V 8618, 1s not conceived as a replacement for the e};istmg con-
sultative programs, it only provides an additional teol in order to.

make sure all employers have the opportunity to receive this'service..

14

ces, this is.very true. So does the rule-

o
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Additionally, it will givé the Departiment of Labor an opportunity to
evaluate the merits of the different services while H.R. 8618 Federal

. eonsultants cooperate in all jurisdictions.

It is'my understanding, and I beljeve that Marshall Miller, the

. Deputy “Assistant Secretary, also understands this, these Federal

consultants would be used 1 the States that need it; that is, States
that do not have 18(b) perhaps or consultants, That is the answer to
yowur question-on page 2. : ' :

Mr. McGuiean. Does the bill say that?

Mr. DanieLs. The report language will.

- Now let’s go to page 3 of your statement. '

Mr. TayLor. Mr. %hairrpan, I just wanted to chéck that with you
once more because, if I understand the bill correctly—and I did check
that out with the people over in OSHA who were responsible for its
drafting—that any employer in any State regardless of whether it is
a preempted State under the 7(c)(1) contract or without section (b)
may request such services -as provided in your bill:

. Mr. Miller may have told you that we would interpret this in a
different "way, but I would say that if it is going to be interpreted in
the way that he said, the bill in itself rather than the legislative history,
or the committee report, should - make this plain because another
secretary might interpret it another way. It is conceivable an employer
in California who might be discontented with the kind of consultative

‘service under Cal-OSHA might ask for direct on-site services from the

‘doesn’t measure up to the_minimum requirements of

Federal Government. L

Mr. DanieLs. You may suggest and I wills see that the report
spells it out very distinctly so there will be no misinterpretation.

Mr. TayLor. Let me illustrate an instance of something happenin
along the line I suggested: This request would be handled in one o
two ways. Either the aréa office of OSHA would refer this to the
California program whjch would either take it up or not take it up or
would send in consultative personnel. What if an imminent danger

‘was found by the Federal consultative personnel and referred to the

CAL-OSHA program and it might find this as not being a danger
involving a standard under that State’s ]%rogram, which is not the
same as the Federal system. B b \d '
Mr. Daniers. You have been involved i the drafting of this
legislation over the yedfs and you underftand-this legislation very
well. You know, so far as State plans are concerned, they must be
equally as cffective as the Federal legislation. So, if my State plan
m&h,e Federal
law, the Secretary of Labor will quickly make them come into com-

S

pliance or not approve their plan. Is that not correct?

Mr. Tayror. That is a correct statement on paper but in practice

" we have found most State plans are fiot as effective in most ways.

That iS our opinion. That includes CAL-QSHA, which is.one of the

. better plans. :

The 6-month repdrt of OSHA. on these plans has ¢ertainly revealed
astounding weaknesses in them which under any other type of admin-
istration I think would result’in a question of-whether those plans
should continue or not. : o .

. Mr. Daniens. Mr. Taylor, in response to the statement you just

‘made, that many States plans are not as-strong as the Federal re-

quirements and the plans are not being enforced, if you will inform

- 107" RN

-
.




Y

.

4 105
: B &

this committee what Statés aré not doing. their job, not carrying out -« "

terms and ({)rovisi‘on-s of their plans, I assiire you this, commiptes will -
take immediate action, I -
" *  Mr. Tayror. We will be very-happy to resporid to that.
' [Information refgrred to follows:] - VSRS
S - AMERICAN FEDERATION oF LaBoit
AND CONGRESS OF INDUSTRIAL ORGANIZATIONS, ~ °
« Waskington, D.C3 August 28, 1978,

-

Hon, Dominick V. DAnIELS, . .,
U.S. Hlouse of Representatives, Chairman, Subcommillee on Manpower,- Compensa-_
tion, Heallh and Safety, Washington, D.C. : .y B .

DeAr Domunick: During the course of the appearance of the AFL-CIO"on
July 31st befote your subcommittee to present our views on H.R. 8618, you.asked .
us to furnish you material dealing with adequacies of Section -18, state plans .
up}f‘roved by the Assistant Secretary for OSHA. , L .

he material you requested is enclosed. . - . S
3 Sincerely, - TS e o T
x Georae H. R. TavLor,

: Ezecutive Sxcretary
o AFL~CIO Standing Commillee on Occupational Safety and Health.
Enclosure. . | +. '
»? SUMMARY OF THE REVIEW oF FirsT OSHA SEMIANNUAL REPORTS ON APPROVED

. ‘ STATE PLANS - .

This report demonstrates the many aress of unevenness and inadequacy of
performance-among stytes with operating OSHA plans under Sec. 18 of the Act,

A mistaken polic p%lces Rrograms to match. The net result is that employees
in states with OSHA plNus are being provided with second-best protections to
their lives and health on the job. i :

The AFL-CIO summary is not our findings, but rather a compilation qf those by
gS itself in its semiannual reports evaluating the performance of &he State

rogtams. o . :

Even weighed against the over-lenient OSHA idelines, it can be concluded,
however, that the Nixon-Ford Administrations OSHA state participation effort
hag produced only two results: - .

1. A waste of money and manpower, which would have yielded far better.
results if 'spent in_greater measure to meet Federal responsibilities.
2. Deprivations of millions of workers of protections under the Act as

effective as those afforded by the eral programs.

The AFL-CIO will communicate Assistant Secretary on particular
states, which show substantidl and uncoivected failure to carry out their plans in -
accordance with thé conditions of approval. L ;.

4 . INTRODUCTION

The Occupational Safety and Health Act of 1970, Section 18(f) states in part,
““The Secretary shall, on the basis of reports submitted by the State agency and
his own inspections, make a continuing evaluation of the manner in which: each
State having a plan approved under this section is esrrying out such plan,”™ T
comply with this statutory requirement, ‘the Occupational Safety and Healthy
Administration (OSHA) of the U.S. Department of Labor, issued in Novemben-

. 1973, OSHA Program Direétion #73-10 and the State ?rogram Performance

Monitoring Guide. These documents lay out the procedures  and methods by

s which OSHA evaluates the performance of States with approved State Plans.

+»Among the evaluation methods used by OSHA is the Semi-Annual Report which

ir deigned to “provide a total picture of the State’s performance in carrying out
its program.”’ : ) )

' he evaluation criteria used by OSHA in the*Semi-Annual Reports are the’
same as those used-in the evaluation of State Plans: 29 CFR 1902.3 angd 1902.4.
(The complete text of these criteria is included as Appendix A). To determine how
well the states are meeting the evaluation criteria the OSHA monitors are required

NG to conduct case file réeviews on a sample of'state inspection files. conduct on-the-job ,

evaluations of ‘state compliante personnel, and conduct spot-chgckkinspecbions

o
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when necessary. On-the-job ovaluations, ‘Bowgver, were not conduoted In five
states (Kontucky, Tennesseo, N. Carolina, S. Carolina‘and Vormont) during the
period covered by the first Reports. - o . ¢

_This summary i¢ based upon a reviow of the Semi-Annual Reports for 18 of
the 26 states which curfontly have appioved state plans. Of tEo 18 Répbxjts‘
reviowed here, all aro first Reports pxcepf Washington’s (the-second Rdport is
uscd beoauso tho first Roport was unavailable). The 8 stales omitted from this
-summary -include those for whioh no Rcports aré as yot, available (Indianh,
Michigaxb Wisconsin, Wyomin% and - Arizona);, and those Reports which lack
-gufficiont”data for evaluation of state perﬁ(;fmunco (Conncctiout, Utah and the
Virgin Islands). Tho 18 states ineluded in this summary afb:

.

Alaska (19/73-3/74)1 / . Nevadn (1/74-7/74) - .
Califorpin (1/74-6/74) - -, *®  New Jerscy (11)73-5/74)
Colorado ;9/ 73-3/74) . New York (8/73-4/74) *
Hatvail (3/73-9/74) o » North Carolina (1/74-2/74)
Tllinols (1/74-2/74) : . Oregon (8/73-M74)
own (1/74-2/74) * ‘Sofith Carolina (9/73)
. Ixntucky (8/737/74) . < Tonnessce (7/73-12/73)
Maryland (7/73-2/74) C Vermont (4/74) )
Minnesota (7/73-1/74) . Washington (12/73-5/74)
. In the first part of this summary, the focus will be on trends in activity pmong

the. states by specifio criterin (Sce Appendix A). Tho sccond part will point out
‘ important findjngs for individugl statcs not reflected in the gencral findings stated
i .Y;lurt 1. The Yinal scction cpnsists of a summary tabulation of problem areas for
each statce. : . : . i '
It should bo noted nb\the outsct that this roview is of tho OSHA/Scmi-Annual
Reéports not of Statc Plan activity directly, apd to that, oxtent {this review is
limited in what it can say or infer about tho actual performance of states under
their respective plans.’ Moregver, the Repofts often lack comments on specific
-eriterin. Thus, it should not be assumed, thatthe absenco of criticism of a state
on a specific criterion means the state is performing adequately or inadequately
in: thate area. Finally, it is tho intent of the following summary to concentrate on
the inadequacies and problems in State Plan performance. .
- ¥y X PART 1
Personnel (1902:3) .
The personnel criterion consists~of two major clements, the n)xmbers and
. qualifications of personnel. -~ N .

With rdgard to number of compliance personnel all the states rovicwed here
were foung to be inadequately staffed with nlaerhnps tho exceptions of Oregon (71
safety, 8 health), Vermont (9 safoty, 5 health), and Washington (66 safety, 10
health). ’Bgree-stutesv‘ht_ld no industrial hygienists (Alaska, Hawait and Nevada),

¥ buy, Hawa and Nevada werc dovelopmental in their health rograms. Tho
difficulty in recruiting industrial hygionists was noted by a numger of states in
response to their regpective Reports. Cited g their Reports for having too few
_health compliance personnel were the follovping states: Jowa, Kentucky (27; 6)3,
Maryland (70;6), Minnesolq (31;4), N. Cardlina (34;4), New Jersey (80;7), New
N rk (8559, §. Carolina :4) and Tennesspe. . . :
While the personnel qualjfications requirement can be met undes the law by
"the merit system as provided in 45 CFR Part 70, the morit system jafelf is based
on at least three factors which were addresscd, in the Reports: training, education,
and experience. _ I : .
~ Only one state (Illinofs) was found not to be using or even attempting to use
* the morit system. In addition, Ilinois inspectors were either unable or unwilling
‘; to perform their inspection’ responsibilitics in a number of areas (e.g. employce
) interviews, hazard identification, ctc.) The lack of basic training-shéwed up in
N Hawait and Nevada wherge 34 9, and 859 respectively of the enforcement personnél
. émd not, attended the basio OSHA training course or its equivalent.

2 QSHA recommended that Maryland, Tennessee and Catifornia implement cross-
training programs between the health and safoty functions. .Kentucky health
inspectors were found to have inadequate training; undQHawaii and Nevada

. . .

1/The dates {n parenthesis indicate either the 6-month period covered by the reports of
the period of on-site visits. :
. i: oth New York and New Jersey are without enabling legislation. - [

«

@

‘ o Numbers in parentheses represent safety and health compliancee peruonnel.'
j . \) . - . ) . -
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safoty inspectors nceded health hazard rocognition training. Zowa, chada, '
Vermont and Maryland wero also citod for varlous other training deficicnoies,

Flnﬂll?', Hawaiy and Vermont lnokc(t' or paft of their snfoty and health position <
descriptions; Alaska has changed i cotry safety inspectGr qualifieations by
ellmln_ntini any experienco requirement; and California created o new class of - . ~

N Industrial hyglenist positions with less s ingent requitements.

" Resources (1902.3 1)

Expenditures in 0 states were below tho amounts originally appropriatod. The
reasons for tho lower than ex ceted oxpenditures varied among tho states, (1)
manpower shortages (Jowa, tnnesola, and Tennessee), (2) slow development
and Implementation of varjous aspeots of plang (Illinois and Nevada), (3) lack of ~
cnabling lcﬁlslntion (California, but tho state has sinco passed such icg ation)
and (4) inability of tho stato to match federai funds (FHawasi). For Maryland an

.« 8. Carolina, tho Reports did not speeify why tho states underspent.

Although cxpendituro lovels aro not in themselves & good mensuro of tho
cffcctiveness of Stato Plans, It is clear from the reasons cited In the R(g)ortﬂ that v
failuro to mako uso of availablo funds reflected baslo problems with Stato Plan /
implementation., : A

- Pu(l;}ic Employees (1902.3(5)) . : -
overago of publio employces varied among the states. For tho most part 1 .
employeo programs wero heln developed or Impleinented (Colorado, Illinois, =
North Carolina, New York, South Carolina and Tennessee), The California, Hawasi, :
Minnesola, Nevada and iVashx'ngton programs appear operational. Tho reports
offered few specifio indicators of plan aotivity or cffcetivencss in this area (oxcept |
for California, Hawali and Novada). ’ :
Coverago of California, Hawaii and Nevada publio employees scemed to bo
close to fully operational with inspections bein carricd out and citations bein
issued. Hawaii conducted complaint inspeetions %ut had’yet to instituto a %mcr
schedulo of jnspections. Tho Publio and privato cmployee rograms In Nevada
wero identical exeept no penalties wero nssessed a ainst publio empioyers. How-
ever, Nevada has include voluntary complianco within its publio seetor program
and OSHA has cautioned tho stato to guaranteo that the program weould not be
weakened by this added proceduro, .
Tho Maryland program exemplified poor public employco coveragc, ns jts Plun
relied on vqluntary complianco and had no provision for enforcement or punitivo
actlon, L ’

TInspections (1902.4(c) (2) (3)) - . .

This criterion invoives a number of mecasures of plan cffcetivencss; for oxample,
the ratlo of safoty inspcotions to health inspections, inspeotion priorities, dis-
tribution of inspceotions by typo of inspection and type of ndustry, adhecrenco to
presoribed Inspeotion procedures, Incidence of -follow-up inspcotions, oto.¢ All
tho states considered horo (except New Jersey and New York whioh 8d no in-
spection program due to tho iack of onabling icgisiation) exhibited gh rtoomings «
in ono or more of theso measures. But each Report, did not comment on cagh of the
- Incasures, thus we cannot_bo surc how offeotive state activity has in ffict been.

Morcover, a number of tho Reports poted that record kecping requiremfients and
-procedures of tho states mado detfrmination of tho cffeotivencss of program
~sperformanco impossible, . S
r.»{?.-* JYipecifio examples by stato: .
- “x4{gska—Opening and closinﬁ conferences: 29 of 42 cases files reviowed did not
: ““contain information on who participated, what was disoussed, or if ono was
held. On-the-job evaluation inspections disclosed. that inspectors followed the * _
complianec manual, however, federal inspectors found 14 moro non-serious S
violations than state inspectors. Averago clapsed timo between a complaint and
an inspection was 5 days. Lack of abatement evidence was, uncovored in 31
« - files with .citations. Whilo follow-up inspeotions aro mandgto for all but
-~ non-scrious violations tho quarterly report for 12/31/73 to 37%'1/74 showed
only 3 follow-up inspections and none for serious violations.
California—Few hcalth insgections were held, When Industrinl Hygicnists
inspeeted they failed to follow prescribed inspection procedures, )
Colorado—The - Operations Manual was incomplete. | vcmge production per
complianco officer (safety & health) was lower than desired by OSHA.
Hawaii—For 4th quarter 1974 and 1st quarter 1975, 779, of all Inspections wero
in construction and.only one serious violation cited, 9 which were cited as °

~

-
-~

A

-

. = 4Addittonal spectfic data are avallable from the quarterly reports for each State,
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non-gerious eould have been cited as scrious. Problems existed In 2095 of the
closing conferences examincd in the cage filo reviews.
Illinois—~Stato capabilitics and praot'ces prevented It from conforming to Ita

. Inspection prioritics. A Target Industrica Plan had not been developed. Com-

pln‘)m. respanses were minimal, Inspection nasignménta Inadequately monltored
to Insure that Inspectlons were made and within a reasonable time. Inspectors

. were Innccurate In describing tho types of Inspections*which they conducted.
Of 393 cnsea files roviewed ounly 14 were accident Inspeotions, 27 complaint In«
apections, the remaining 3562 inspectlons wero ﬁuncral schedule. No follow-up
Inspection and ng Target Industries or Health Hazard Program inspcetions
were conducted. Deflciencies in opening and closing confereyces wero noted
In nearly all tho case files reviewed. In the 57 health files reylowed tho vast
mnjotxl-it_\,lv of Inspeotlon items noted by the inspeetor had to dogWith safety nnd
not health.

Towa—The Inspection scheduling process was poor, On-the-job. ovaluntions dis-
closefl somo problems with opening and closing confercnces and with hazard
identification. Timo spent on inspections was too long. A complaint priorities
system was lncking. Inspectors were inconsistent or inaceurnto In violation
gravity classifications and supplicd inndequato Information to verity violations.

Kentucky—Distribution of Inspections by Industry differed substantially from
federnl OSHA by ovorlomphnslzlnf; manufacturing and underemphasizing
construction. Complaint response period was 9.5 days for safoty and 15.2 days for
health. Verification of violations was inndequato. Violation gravity classifica-
tions were inconsixstent.

Maryland—Deflciencles in opening and closing conferénces existed. Inspectlon
assignments of non-construction Inspecotions (35% of all Inspcetions) were not
related to “worst-first principle’’. Only .7% of all inspcotions were compluint
Investigations. . '

Alinnesola—There was no cvidenco of fgllow-up inspcctions in 39 cases. Report
aaid very little clse about inspcetion pigformance.

Nevada—Distribution of inspections by ?'pe for the 3rd & 4th quarters FY 74

} wero: .35 fatalities, 4.5S; compiaint, 91.4% general schedule and 3.99 follow-
up. Although follow-up inspections were required for all serious violations tg}'
were not being conducted. Of 141 case files reviowed, 24% failed to Indicate
whether opening conferences were held.-

) North Carol:na——ill henlth inspections were referrals; the majority were for

noise. All citations were for noiso and no penalties. State Labor Commissioner
ruled the state will not investigate complaints submitted by an author.zed

- representative of a union, who is not an employcc.

Oregon—State lacked Operations Manunl. Of 100 case files reviewed 89 dacked
information on who purtlciputod in opening and closing conferences. Stato in-
spectors failed to cite 60 of 311 safety hazards and 5 of 16 health hazards. The
statc had no policy of mandatory follow-up Inspcctions or scrious viblations

Soulh Carolina—A major quantity of inspections were in rotail trade (29%)

. which suggests n misdircction of inspection prioritics. Evidence of follow-up

inspcotions was lacking in 85 cases. ' ’

Tennessee—Inconsistont gravity clnssifications cxisted in about 1/5 of cases

. reviewed by OSHA. . -

Vermoni—Bascd on the casoe file revicw the state had failed to conduct follow-up
Inspections as rchuircd. Complaint RcsFonae: from 1 to 14 days. Of 41 oase

. files reviewed 20%, lacked ndequate cvidence to verify violations; 17%, wcro

& deficient in violation gravity classifieations and 169, of tho citations were

inagecurate.

Walkaround (1902.4(c) (2)(ii))

A thajor problem.noted in scveral Reports (Alaska, California, Hawaii, Ken-
tucky, Miunesota, North Carolina, Nevada, South Carolina, Tennessee, Vermont) was
the lackfof evidence in tiles of cmployee participation in the walkaround or of
sufficient employee Intervicws. Since this Is a crucial right of cmployces under
OSHA it should be n strict requircment of the-states that thoy clearly document
whether this criterion is being mct. .

In four states (Alaska, Illinots, Iowa, and Washinglon) the on-the-job evalua~

/‘ tions disclosed that cmployces were not being appriscd of their rights to participate
in the inspeetion, did not participate and/or were not, adequately intervicwed. The
OSHA report rceommended that Oregon ‘éprovidc writtcn assurance that the
Orogon Administrative Rules, to Be adopted July 1, 1874, contain a rcquirement

:
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for mandatory consultatlon with omplog’et‘s witn no employee representativo
?nrtloiputm In tho walkaround Fortlun of an inspection,” since the Oregon Safe
imployment Act provides only for discrotlonary cofisultatlon. Tho Report dld not
give (unlplo_vou participatlon data under the current Oregon law. !

The Reporta on the romalning 4 states, Colorgdn, Mayland, New Jersey, and
New York, contalned no commeoents on omployee particlpatlon in fnypections. In the
cases of New Jersoy and New York thls was due tdthe lack of an aiforcemont pro-
gram the result of no enubling loglsiation. C

Employes Notification of Complaint Denial ( 1002'.4(“65(2) ()

While the J)robloms-ln thls arest werc not sharqd By, as many of tho states, where
problems did exist they suggested a acrlous thr%xxt«tov he rights of complalnants.
Thoe most common shorteoming noted in tho Reports (Ilinois] Minnesota, Oregon,

South Cgrolina and Vermont) was the lnck of doci{m ntation Instate files of notltion-r —

tion of complainants of action taken (or not taken): California was found to have

, long delays In responding to health complalnts dud in part to the system of refer-

ring such complaints to the HHealth Department for actlon. The OSIIA Report for

evada noted that ‘tho state’s occupational safoty angt health law lucked any pro-

vistort for complalnant notificatlon, and the Re ort for Oregon recommended tho

development of a method to Inform complaipaits of action taken. In Tennessec
complainants werc not told of thelr right to nppamll nctlon taken or not taken.

. {
TABLB I {

" Average elapsed time from ing of complaift to complaint response

State Average number days clapscd
“Alaska. __.._._. 5. .
Californin. __ ___ 3 (this is the requirement under the California/OSHA and
- appears to be adhered to).
Towne ... .
Kentucky - oo, 0.5 (snfety); 152 (health).
Minnesota..._._. 4 (safety); i4 (health),
Oregon......__. 7. . . \
Vermont...._._. 14, '

No data was available on_the remaining States.

Prompt Notice of Alleged Violation (abatement, posting, penalty, notification) (1902.4~
(©X(2) (%)) . , .
Thi= eriterion also contains & number of measures of cffectiveness. The Reports
indicated the following: '\l .
(1) Average Elapsced Time!From Inspection to the Issuance of a Citation:

TABLE 1.—AVERAGE NUMBER OF DAYS ELAPSED

T

State , . Safaty : . Health
L

e emeetetiieenecaaeanena 13 (safety and health) ¢

eeaa 18 ésafely and heaith)._...

. ;g (safoty and health)._..

. 1‘ and healthy_.._._._ .~ " CCCC
23.6 (State response: 7 for 2d 6 mos)

Vermant .\, -
Washingtom..._.._..__

! Where only | numbaer for average elapsed time was given in a npt;rt it was assumed that it represented the average
for both salety and health activity, - .
3 No health compliance program. .

Note: Faderal OSHA considarad in the neighborhood of 15 days or less acceptable. No data ware availabls for Colorado,
New Jersey, and New York. .

. e . Ny
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w kA I
o ite

,Qv: . i -y




E

! 110

For the following measures of effectivencss (2), (3), & (4) a stato was eonsidercd.
to have a problem when 109 or more of the case files revicwcd containcd deficiens.

cies noted by OSHA. P .

(2) Nine states (California, aii, Illinois, Iowa, Kentucky, Nevat?, Soulh
Carolina, Vermont, and Washington) had inadcquate or inaecurate i

+ descriptions. : *

(3) Eight states (California, Hawaii, Iowa, Kenlucky, North Carolina, South
Carolina, Vermont, and Washinglon) miselassified violations. Minnesota lacked
documentation of how gravity classifieation was deteripined. )

(4) Nine states (Alaska, California, Hawaii, Towa, [Minnesota, Nevada, North
Carolina, Tennessee, and li;aahington) were found to asgign excessive oy inappropri-
nte abatement periods. i

Penalties (1002.4(0)(2) (xI)) : ‘.

The nverage amount of a penalty assesscd by the statcs, cspecially for serious
violutions, was less than that asscssed by OSHA. The differenecs ean be aceounted

for in part by the different time periods being used, the faet that the Federal

OSH A program has been in operation substanti ly longer than the state programs,
and the staffing levels differ between (and among) the states and Federal NIA.
Beyond these methodological considerations, however, part of the diffcrentes be-
tween state and Federal average penalties can be cxplained by a variety of shorts
corningg in statc programs as noted in the Reports. v .

v TABLE 111.—AVERAGE PROPOSED PENALTIES

: Foderal OSHA ¢
" State : Nonserious Serfous  Nonserious Serious

e IZNZR $450. 60 $14.01 (593.27)

Alaska. ...
California 2374.00 NA 1639, 46
Colorado . NA 3516.67 . (14.01) 593, 27
(YT T U 1.27 455,00 N NA
Ke nluckg - .- 10.27 S& 15,57 (615.00)
Marylanid _ 2.90 229, 15.57 615. 00
Minnesbta_ 41,97 N 15.57 2615. 11}
evada... 588,00 19.00 802, 00
North Carolina. ... .o e 8.45 551.79 15.57 615, 11
Qregon... ... NA 240,00 NA NA
South Carolina 1.83 253.00 19,00 802.0?
Tennesses.. 500.19 - (15.57) 619.1
Vermont. .. 13.52 712.50 14,01 2593. 27
Washinglon. ..o oo cooenciiimaenieemccineieaanas NA 84,72 (14.01) 693,27

— g .
1 The Foderal OSHA figuros are for pariods comparable o those covared by the State data.
2 tnclud Aandl H ¥ uyinlati Dﬁﬂl'.

willful, repeat nalties. .
) Colorado and OSHA, Colorad d significantly fewer

- 3 While serious penality ts are bi
panaities per inspaction and notices thap OSHA.
+ Same as OSHA. . .

Note: Data for Minols and lowa not available. New Jersey and New York had no enforcement program.

"Two states had significant additional ptoblems. In I llinots the penalty payment
rather than proof of abatement signale
tend to be minimal, California/O%HA penaity provision were more stringent than
Federal OSHA since they allowed for ciminal as well as civil sanotions. But no
criminal sanctions had yet been assessed and the Burcau of Investigation which
was to handle such cases was .not formed. Moreover, California/OSHA had a
gencral duty clause simileff to OSHA but inspcctors used a “Special Order” when

citing. hazards not covered by standard and the “Special Orders’” did not allow - -

for assessment of civil penalties. IR )

In the Iilinois, South Carolina, and Vermont Reports OSH A noted inconsistencies
in the nsscssment of penaltics. Miselassifications of violations leudin% ‘to\i.iuppro-
priate penalties werc found in the cases of ‘Maryland and North Carolina. Several
states (Alaska, Towa, Maryland, Nevada, Tennessee, and Washington) issued very
few penalties for first instance nonserious violations. Hawati asscssed no penalties
for failure to abate, and willful or repested violations, and Nevadas had no uniform
written policy regarding these types of violations. <

-
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closing of the case. Obviously this proce-
dure does not serve to proteet the health and safety of workers because penalties
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Reviow Procedures (1902.4 (c) (2) (xii))

For soveral states the rules, regulations nn? proccdures covering informal con-
ferences and review of eases cither do not oxist (Alaska, Nevada) or ﬁnd not become
fully gperational (Maryland, and North Carolina), and in one state (Tennessee)
ther¢”was no review commission yet established. A number of problems were
noted in Illinois, including irrcgular rchedring settlement procedures, inadcquate
liearing preeedures, ineffectiveshear ng examiners, and inspcctors ill preparcd to
present legally sufficient testimony. b ~ .

Various states had peeuliar and serious problems: Mgnnesola’s informal con-
ferences do not provide for employeo participation. The state argucs that employee
partieipation is not required by law and that scparate informal confcrences for
emlplo(i'ccs are available. C )

‘nder New York OSHA employers have 30 days to contest citations while
OSHA allows only 15 working da; s, and in California the 15 workday contest
period has loopholes. In Jowa OSHA could find no indication that cmployces are
aware of their rights under the appeuls system. The inadcquate documentation .
of facts in Washington’s case files served as grounds to Yacate or modify citations
in 2% of the cases reviewcd. Finally, Hawait OSH A providad only the cmployer

- and not the statc department of Safcty and Health access to judicial remedy.

Voluntary Compliance (1902 .4(c) (8) (zi#i)) _
Alaska state legislation does not spccifically provide for on-site 'cons'ultnti\x;.
OSHA rccommended the state develop regulations and procedures to cover
on-site consultation and include a provision granting consultants the authority
to set abatement periods for scrious violation found during consultation and
follow-up visits. However, it is unclcar whether OSHA was rceommending that
such violations would then become subject to enforcement proccdurds. The
situation ip Oregon sheds some more light o this problem. On-site consultation
regulations and procedures were not to b promulgated until 7/1/74. OSH
noted 2 specific problems with the Orcgon programs: 1) consultants addresse
themselves only to the®pecific problems fér which their scrvices wepe requested.
Thus, serious hazards may have gone undctected, 2) District sup rvisors were
notificd of consultative visits and dclayed scheduled enforcemen inspections
for “a reasonable period of time.” This may have dela ed’ discovery of serious
’ hazards. If consultants found serious violations they would set abatement periods
and would conduct a follow-up ins cction at the end of the pcriod. On v then
would enforcement staff be called, ilf) needed.- This procedure could have allowed
serious hazards to be prolonged snd caused problems in scheduling compliance
inspections, The statc’s respondc to the OSHA criticism was that the policy of
delaying scheduled inspections by 30 duys after consultative visits was neccssary
to foster-confidencc in the consultation program. .

The Nevada voluntary compliance program ivas being conducted by cnforcement
steff in dircet violation of ‘OSHA as intefpreted in OgﬁA directive 72-27 which
re(éuires consultation ahd enforcement programs and staff to be totally independent
and agparate. Yo

Problemns with in-house training were noted in scveral states. In both New
Jersey and New Y ork, OSHA recommended that the 'stafes train their staffs in
OSHA-type standards even though the statcs lacked enabling legislation. Both
states agreed to this approach but came forward with no program to implcment
e recommendation. Moreover, New Jérsey training courses concentrated on
prodiicet safétyand were conducted by outside instructors, who were often vendors

n general, instructors had insufficicnt familiarity with OSHA-type standard

;Washington instructors were found to be lacking in broad knowledge and
South Carolina staff were found to need more and better training in the heplth
arca. Finally, a‘lS\hough Towa had on adequate’training program, not all of its
staff were adequately traincd. . .
 Two states had not disseminated sufficient or accurate information as part of

their voluntary coylma_c programs, The proposed New Jersey occupational

o,

" . safety and health infpr ion brochure did net include the réquired information
#on the rights of employeryi, amployees and’the public under CASPA (Complaints
¥ Against Sgate Plan Administration) and OSH% recommended this iiformation

be incorgorated into the state poster. ‘Similarly, Hawa? failed to adequately
inform busincss or labor of the voluntary compliancc program or the state OSHA
program, especially the CASPA provision. In addition, Hawasi was found to be
devoting .a disproportionate amount of cx‘nployce/cmploycr training and con-
sultation to the public scctor. . T : N
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Finally, in Colorado, OSHA recommended and the state agreedithat all new
staff be enforeement until the ratio of tcchnioal assistants to compliance personnelk
dropped to one in four (26%). - . : c e

PART 1T .

Alaska—There were 3 caves of cmployers refusing inspectors entry to their -
cstablishments (1902.3(e)). In one case the'state gained entry after 12 hours,
but the other two cascs.involved complaint inspcétions of grivate contractors
on o federal establishment and these werce turncd over to OSHA for a jurisdie-
tional ruling. .

California—Of 716 case files reviewed, 370 (54%) failed to document whether
inspeet ors checked for posting or recordkecping violations (1802.4(c) (2) (iv))..
Employecs were not excreising their right to observe the monitcring or measure-
ment of toxic substances (1902.4 (e) (2) (vi)).

Colorado—Procedurcs for, adopting temporary emcrgency standafds had not
been adopted, however, the state responded that it would do so when neccssary
(1902.46) @ (v)). - . o v

Hawaii—The question of jurisdiction over private cmploycrs on federal cstabligh-
ments arose here (ns in Alaska) and a ruling was pending (1902.3(e)). While -
employce protection from discrimination is provided by the statc law there
was no mecans of enforcement since access to the cqurts wa not provided by
law. Moreover, such orders appcarcd to be appealiible to the ‘Appeals Board
only, and not the courts {1902.4(c) (z) (v)). . A

Tlinois—The OSHA report not¢d that the state occuPntional safcty and health
program is administered by the Illinois Industrial Commission but that it
commasnds a rclatively siall amount of the Gommission’s nttelption (1902.3(b)).
While no cases of advance notice of inspection occurred, information regarding
the detivities of onc inspector in‘onc specific arca was leaked to cmployers. '
(1902.3(f)). Submission of data fcr Quarterly Reports was.running behind
schedule (1902.3(1)). OSHA Maritime gtandards werc adopted but like some
zt.u.te safety and health laws they’were not being enforced (1802.4(a) (1) or (2)).
Some confusion exists among cmployers and employecs ds to the nature, func-
tion and availability of varignces (1902.4(b)(2)(iv)). The statec had not validly
ndogt.ed temporary emergency standards for vinyl chioride, and turned over
to OSHA a request for &-temporary cmergency standard due’te an inability
to handle it (1902.4(b)(#)(v)). The OSHA rcport mentioned in passing that

roblems raay exist in the statc’s promulgating standards incorpcrating i;‘-
ormnation to -employees about hazatds (1902.4(b§(z) (vi)). Thirteen of twenty-
two enmiployee represcntatives intervicl\;gfd by state inspectors had not received
the required informstion on toxic substanves to which they were exposed.

* None of the case files reviewed, disclosed cvidence of inspectors revicwing re-

- quired monitoring activity (190%.4(c) (z) (¥i)). The casc file review uncovered no
immincht danger citations, yet the on-the-job ‘monitczing revealed 2 cogses
‘(\'t)u(ar;a(stt;t;e“inspectors failed to recognize imminent danger conditions (1902.4

c) (z) (vii)). - B ; T ! )

Towa—Sampling techniques were not adequbtely defined to support.

Kentmgky——Thc case file revicw revealed a minimal usc of electrical standards.
(1902.4(z) (1) or (2)). The statc had sct no time limit for the acceptance or
rejcction of a proposcd standard or rule while OSHA hss a 270 day limit (1902.4 ¢
(b)(z) (i))). Rules‘covering participation of .intcrestcd parties in standards

]

development do not provide for~yeview proceedings at spccific locations as [

provided in OSHA (1902.4(h}(2)(iii}). - - "

Maryland—The federal rccordkeeping requirements (1902.3(1)), and the rules, *
regulations, and procedures covering variance activity (1902.4(b) (z) (iv)) and
promulgation of temporary emergency standards (1902.4(b) (2) (v)) were not

. met by the developmental deadline. - ) . -

Nevadn—The state was pregempted in the argas f health standards enforcement
and investigation of disclimination compla;ims?(IQOZB,(g)). In 249, of the ease
files reviewed by OSHA there was no indication of enforcBmentR{pview of the -

 posting requirement and 28% of the casc files failed to indigatc whether

. employer rccords were reviewed (1902.4 (c) (2){iv)). The Nevad:st Oceupational
Safety and-Health law does not provide fopiemployee information on toxic
substances (1902.4(c)(2)(v)). ! K -

New Jersey—OSHA recommended that New Jersey arrange far promulgation
of OSHA-type standards that meet federal criterin under the existing Worker
Health and Shfety Act as the state has been ugiable to pass cnabling legislation
(1902.4(6) (2)(i)): . As noted previously (undeér the Voluntary Compliance

) %
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Section) the proposed state OSHA Information Brochure does not include
the required information on CASPA rights of employees, employers and the
public. OSHA further recommended that New Jersey prepare an OSH poster
meorporating notice of the CASPA program (1902.4(c) (2)(iv)), o
> New York—The Board of _Stnndnrds_ and Appeals has issued large numbers of

end of the third year of the developmental period (1902.4(b) (2) (iv)). State law

included a general duty clause which allowed for administratively estnblishing

temporary qmergency standards. The state had yet to promulgate an- ALAR

carcinogen or vinyl chleride standard. The state responded that the concept
of a temporary emergency standard did not exist under the eurrent state law
and that such stan ards would have to be promulgated through ‘existing

procedures for permanent standards, - ) ) *

- _ Oregon—The staty had not yet adopted standards ALAEA OSHA and it was

: " not clear whether Oregon will have all required standards adopted and in effect

hy the end of the thir year of the developmental Eeriod (1902.4(b) (2) (1)): The
state also‘lacked precedures for incorporating ehanges in federal standards
. into state standards (1902.4(b)(2) (iii)). Formal regulations and procedures
L= had not been adopted covering $he 8:-11 ing of varianees, and Oregon/OSHAsg
lacks a requirement as contained in OSHA relating to employee notification
of variance applicatio (1902.4(b) (2) (iv)). :

South Carolina—The state provided for only a-brief description of a proposed
rule or regulation, to be published in a news aper, but OSHA requires publi-
cation of & notice specifying the standard wKich is subjeet to a hearing. The
state maintained that its procedure was accepted practice in the state (1902.4 (b;-
(2)(ii)). State legislation lacked a provision (similar to OSHA, Section 11(c

)’ requiring the secretary to nolify the complainant of his detérmination
in di_scriminnt.ion eases within 90 days: The_issue is timeliness, with the state

The state had no regulations or directives prescribing the format for standards
initiated by the sthte (1902.4(b)(2) ii)). . _
Vermont—The state had not adopted proBedures to ‘provide employees with
-information on their exposure o toxic substgnces. Case file review did not fitd
evidence that compliance personnel had inspected for exposures to which em-
ployees are entitled information (1902.4(¢) (2) (vi)). o
Washington—It was found to be a state policy nog to cite violatioms of Ventila<
- tion standards until TLVs were exceeded or unt.:xl hazardous conditions devel-

- oped. ‘The state was also not enforcing the National Electrical Code-(1902.4) (b)
(2)(1)). The required description of -how employees were informed of variance -
applications was missing from all but 5 of 47 case files reviewed with granted
variances. Only 10 of the granted variance files contained a description o condi-
tions, practices, etc., that were used that differed from the standard in"question
(1902.4(by (2)(iv)). Laboratory ‘facilities were inadequate; howgver, the state
indicated plans.for upgrading the facilities were being'developed (1902.4(d)).

Mr. Daniess. This mittee plans later on this yeaf to conduct ~ .
oversight hearings, pfégg!l‘)ly resuming those hearings in the month
of September, R ~ , '
Mr. Bearp. Mr. Chairman? ) o,
Mr. DanieLs. I vield. . ‘ , : :
Mr. Bearp. A5 I understand what -you have said, you have raised
. the question there is a confliot in possible interpretation between the
Federal inspector and State inspegtor, and what do you do m that case.
That is what I ynderstand your position to be, In that case, I would
like to direct a question to the Chairman. The Chairman put this
- together through the years, and you properly stated that. )
%/Ir. Chairman, I think the question is, what. oeccurs if a State
v inspector and a Federal nspector simultaneously or at a different
time have a conflict as to what their conclusion is on making a judg-~

ment as to a particular violation, be it hazardous, imminent danger,

B ' N
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where do you go? Who is the ultimate- judge? That is the way I- =
understand the question. Am I correct? B R
Mr. TAYLOR. Yes. o y ~ . , _
Mr. Daxiers. You don’t fean the State inspector, you mean the A
State consultant? ',, ’
Mr. BEaRD. Yes. It is confiSipg to me. I would like to understand it
®  better. Am.I off base, or have zeroed in: 40 what you have said?
, Mr. TavLor. The question we are raising is what would happen/{n
such o situstion from a practical standpoint. As I say, one or two
things could be done by OSHA if a consultant was sent in to a State
on request froin an employer where there is & section 18 plan. He- :
could either refer the matter to the State program and sort of back © -
out of it or, if he felt that a Federal standard was involved here, an -
imminent danger or serious hazard, which is contained in Mr. Daniels”
" bill as being one requiring further action, then he would have to refer .
it to the enforcement branch of the State program. S
o Now the enforcement branch would either interpret it the same way -
v ‘and take appropriate action or.interpret it another way, depending on:
how the State operated. You wouldn’t know what response you would
get because each State plan is ifiterpreted a different way."They have
their own standards and they mig%t get into a conflict of /how the
standard or enforcement situation is interpreted in terms of the
compliance manual. These are questions we don’t think have been
given adequate discussion in the hearings up to now and we wanted
to bring them up for further consideration of this committee so it
‘could put its mind to it. '
Mr. Daniets. I have a clear picture of the situation and JI-might
spy we have 22 States unider 18(b) that have State plans, two of whicl .
do not have consultative services programs. Now of the other 34
jurisdictions, we have 15 who have requested (7¢)(1) consultative .
services with 50-50 funding from the Federal Government. That leaves

. . [ 4

/ " L

19. - , , . . .
The report V(\fill clearly spell out as to those 19 jurisdictions that
they will be given priority consideration, so I see no conflict.
. Mr. QUIE.,W%J the gentleman yield?
Mr: Daniets.-I will be happy to yield. ’ '
~  Mr. Quig. I can’t’ understa.ndy why it is so important that the State
and Federal consultants might come to different conclusions. I imagine .
one Federal consultanf, might come to_ a different conclusion tjmn ‘
another Federal consultant. The same hgﬁlpen's in interpretation of
the standards because they are not exact. Thére is a human etror that
exists in inspection as well. And if the State consultent didn’t provide .- -
_ the right information as to Federal standards, it’s sort of tough. The -
- " employer then is judged by the Federal inspector, and is not able to: .
say, ‘A consultant told me that wasn’t necessary.”’ That happens all '
_ the time in inspection, doesn’t it?. - ’ ,
o Mr. TayLor. I recognize since you have several hundred Suman
beinﬁs, all of different types of intelligence and training-working. in
©  any kind of program you will have spmeé different human interpreta- -
» - _tion of workplace situations or other things. T , - i
+ . > The point I was trying to set before you gentlemen, and ladles, is
that even though this does exist in.the best ordered household, when .
“you get one jurisdiction handling part of a problém and refer it to

* ~ : . 3
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another jurisdiction, you are going to run into problems inew,ritubly‘~
unless-the matter is straightened out. . ' o
+ Mr. QuiE. I recognize that.the more jurisdictions you have, the
. more often the problem arises: The question-is, If employers are going
to get.the consultation they need, since the Federal Government hag
placed this duty on the émployers, isn’t ‘it the Federal Government'’s
reSponsibility and not that of the States to aid the employers who
yant to comply? It seems to mye the purpdse of consultation is aiding ~
en ers who want, to comply. : - , y s
. Mr. \lcGuieaN. We agree that the Federal Government has a
responsibility in this field, Mr. Quie, but we thitk that that responsi-
bility is being fulfilled by the actions that the Congress has already
- taken to make conspltative money available through the Steiger -
amendment in the Labor-HEW appropriation last year—with which
I am sure you are familiar—and through the other moneys that are
aveilable to OSF%If;or training programs, and so forgh, which are now
being put on in y communities to help both onsite and offsite so
they have a number of facilities available to them now and ‘we just
don’t believe this new legislation is necessary in order to enable the
Federal Government\to carry outits commitment to make the seryices
. ““ivailable. * ,
"Mr. Quig. It seems\}zo me that you are opposing passage because -
the legislation is undesi \zi;)le, not because it isn’t necessary or because

<

you feel it would Be duplicative. . :

Mr. McGwuiean. We believe that it true. OSHA just began in May
to use the Monyys that you made availible to them by appropriation
last December.”How long does it take to get a new program in place?
Are we going to have two.r three programs operating in the same
field of furnishing consultation? We don’t believe. it is necessary. nor

. that it is the most effective way of providing sertices to empioyers
and employees. I o -

Mr. Quik. T just like what the gentlemin from New Jersey’s bill
really entails. I find businessmen so aggravated because they look at
OSHA as their adversary, and it seems to fme his is a good step to
help them look at it as something that is no an, oherous task on them.
Many of them I have talked to said, if we had only found out about
it beforehand. There is the fear of an inspector coming in without an ’
employer knowing whl{%:o' do. It seems what all of us want are safer

working conditions for’the working people of this country and, if this
-legislation can help us get safer workin conditions, that is v&hut it
sgems t9 me is the mgsti important thing a are looking for. :

. Mr. MCGUIGAN..,&,%;‘. Quie, we.know, and in one or two cases we
have run down, the cothplaints coming to members of the Congress.
In ofe State every ‘cémplaint was checked out to determine the
relationship of the mail Members of Congress were getting to what
was actually’ happening in ‘the program of OSHA. Quite frankly, we
felt much more hysteriz was generated by certain groups of people,
either political or semipolitical organization, than we did y the actual
OSHA actions. L T -

George, would you like to elaborate on that situation? . X

Mr, TavLor. We did make a check in one' State;» Mr. Quie, in ,
Montana. There were some 500 letters ‘of complaint from employees '. =
that were filed with Members of Congress from that Sta out,

. OSHA, about the actions of- the inspectors, the heavy fine¥, the

Q ‘ For ’ - 11 8 .
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forcing of some employers out of business because of the excessive cost

e

v . o
v . 1 1‘6 ’ "

* .of abatement and all the rest. Our State president went to the OSH:Z

- representgtives of

area office in Billings, Mont., and got the data on the number o
inspections made in %}ontnnn. As compared to 500 letters, all of whi
complained about an action by OSHA, therewere 91 inspections made
the average penalty was about $61, so there was a lot of smoke an
very little fire in that State. ' :

Mr. Quie. Where you have inspections, f'ou %let. action as well. Take '
e. T

the Fair Labor Standards Act, for examp ere is no possible way
you_could check on everybody to see whether they gnid the minimum
wage or not. But the fact that one person gets caught net aying and,
therefore, gets hit by a fine, forces everybody else out of féar to stay
within the Fajr-Labor Standards. The same is true with OSHA, but
it is easier to understand what wage you sppuld pay than the kind of
standards you should have for your workinfs conditions because there
is human error involved in there. I recognize some people generate
mail far beyond the anxiety that actually exists. However, my reaction

comes from going around my district,and talking to people whe brifg-

it up to me. I never was able to ex;ﬁ in to them wly 1t wasn’t possible’

to provide that consultation. I have had experience as a farmer
&moducing rade A milk and having to meet the city sanitary standards.

f you can have somebody come in and tell you which things you must
do to comply, that consultation gives dairy farmers peace of mind and
better facilities in which to produce their milk. I think the same could
apply to industry and at the same time assure conditions where their
employees can be more safe.

Mr. TayLor. In Minnesota the State operates the OSHA program.
It is not a Federal program and that State has consultative service
which is being provided on a regular basis. -

Mr. Quie. They didi’t always have that service. .

Mr. TavLor. The problem is the same whether the State administers
the safety program or avhether the Federal Government does insofar
as making E Qb
that is readily understandable. This is why in our testimony we say

that one of the great lapses which we have brought before this com-

mittee and its previous oversight hearings is the fact a man operating
o service station or dairy, or a small machine shop cannot have in"his
hand a small booklet applying to how he should bring ‘himself into

‘ compliance in that particular type of work he is doing. So if he wants to

get the standards, he doesn’t hive-to get. 18 inches of agate type, he

‘can get the standards that affect his operation. It is explamed in

simple terms.

This is what we have been asking OSHA'to do for 4 years. It has *

not yet, been done. - R L
Mr. Daniis. Thete is a quorum gall on the floor, we just have

-time to get over there and reoprt so 1 declare a short recess and' we

will be back immediately after the quorum. . -
[Recess for quorum call.] . : 4 _
Mg DanieLs. The subcommittee will come £¢ order. -
Gentlemen, the Chair would like to ask a'couple of questions...
For the record I would like to state that I-wa$ the original sponsor
of the OSHA le%islation. Mr. Taylor, Jack Bheehan, and many
abor met with me, consulted with me, and gave us

£

usinesses acqubinted with what they haveto do in a,way.
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invaluable counsel and advice in the drafting of this bill. I was the

prime supporter and manager of this bill on the House floor.

It is not my intent by the present legislation to weaken OSHA.
What I want to do is try to strengthen it and make this low more
acceptable and palatable to the public and to employers, covered b
this act, of which there are over 4 million in the United States. '

I would welcoma the help and the advice of the gentlemen who are
here today and I see no reason'wh?'«we should disagree on'trfing to
got-a piece of legislation which will make this a stronger and more
effective law. It is not my intent that first-instance violations should
be exempted or waived. That will be clearly spelled out. A

Now, ? would like to point out that with regard to the 15 preempted
‘States who recently signified their intention to conduct on-site consulta-
tion with funding under the appropriation of $5 million, is there any

‘ assurance thatu;ﬁe“other 19 jurisdictions who have not signified any

intention so far, will come under the act?~ , .

) Mr. TAvvLor. I think it is a little early to say, Mr. Chairman, on
* #othat. I-think some of the problems o ‘
5 Mr. DanikLs. What do we do if 1, 2, 3, 4, or 5 decide not to come .
{» in of the remaining 19 States? - : ’
Mr. TayvLor. There is a basic problem in some of-the States who
~would like to comeé in, that is the problem of funding. Your State of
New Jersey is very much interested in the 7(c)(1) program but, .
because of the financigl situation ,

Mr. DanieLs. $400 million deficit. e .-

Mr. Tayror [continuing]. They don’t have the money for the 50-50
grant. We tried to point out section 7(c)(1) does not preclude 90-10,
or 100-0 Federal funding. - ‘

Mr. Danigs. It migrilt be more attractive if we made it 100 or
90-10, that is true, but under present circumstances, when we have
15 States that have already signified their desire to participate in
this program but with 19 not having given any signal of what direction
they are going in, can we have States sitting side by side with one side
providing on-site consultation and the otﬁer side not providing it?
Whajekind of kettle of fish would we have?

Gafiting to your statement vn page 3, Mr. McGuigan, you men-

" tioned preempted States, 15 States, having congressional funding
which appears as a matter of course in fiscal year 1976. That statement
is true. Last month we had the supplemental appropriations bill

* which affected ' HEW and the Department of Labor and we appro-
prated an additional $5 million for fiscal 1976.

v+ . IFIrecall correctly, you were sitling in the gallery, and you heard

fhe debate that day. Do you recall- the remarks of the floos manager

- of that appropriations bili, Congressman Flood of Pennsylvania? The
questions raised about on-site consultation and the need o appropriate
an additional $5 million for 19762 Did he not say this is not a matter

that comes under the jurisdiction of the Appropriations Committee,
this is a matter that should be taken care of by the appropriate legisla--

- five committee, meaning this particular committee? What assurances
“have you after this year that you are going to continue to get funding

from the Appropriations Committee for 1976; 1977, .and the years
thereafter when you $gke into consideration the remarks of Congress-
man Flood? * .- T ;

*
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Mr. McGuigan. First, I would like to say that I read all of the .
debate and listened te some of it, and I wouldn’t attempt to recall
precisely the words of the floor manager on the appropriation measure.

It is my recollection that Congressman.Flood was saying that this
was not the place to_talk about amending the OSHA Act. that this
was a place to talk about the appropriations, and some of the sugges-
tions that were being made in tﬂe debate indicated more a desire %o
amend the basic legislation appropriations. A

" Mr. DanieLs. Excuse my-interruption, but let me remind you what
Congressman Flood said that day. I have it verbatim right in front
of me. I am going to give you Mr. Flocd’s quote: ’

Why in the world is this amendment here? It dees not belong here. This is° ./

the appropriations committee. We cannot write a law here. This is a behind the
scenes act masked under some technicalities of the rule to writer law. The rules
committee heard Mr. Daniels say & hearing i¥ now going on. For heaven’s sake g

before the proper legislative committee and say what cne has to say. If this lu,v%(
is to be changed, go ahead and change it but the piembers wrote this law and, so
long as they wrote it, it must be. in force. If they want to change it that is all
right, go ahead. The members have a right todo it but do it in the proper way. This

is through the back dcor, this is the fainily entrance again so do.not do this &

Heére. It does not belong here, this is an appropriation bill.

Do you remember Mr. Flood passing those comments? _

Mr. McGuiaan. I read Mr. Flood’s remarks, and they were not
directed toward the matter we are discussing here today, they were
directéd toward the Findley amendment which weuld have prevented
enforcement of the act in any establishment employing 25 or few(%
employees. They were not directed to this appropriation being ma
for the purpose of consultative services. This was the issue before
-the Housec—the Findley amendment, not this amendment. :

Mr. Daniews. I beg to correct you. There was a discussion on the
floor about on-site consultation at that time as well, slad I was pinned
down to make a statement on the floor that I would conduct hearings
on this bill, and I am keeping my word to my colleagues in the House
of Représentatives, 434 other Members whom I admire and respect,

“and I desire the same mutuafrespect from them.

Mr. McGuican. Mr. Chairman, may I respond to that?

Mr. Daniers. Mr. Risenhoover,

Nér. RisexsooVER. I understand your concern about what is going
on here. ’ .

Mr. McGuigan. Would you mihd if I spoke to the question of -

* appropriation for a minute?

Mr. Risenmoover. No; go ahead. ) »
Mr. McGuieaN. We have comé to whether it is necessary to have

_an act of the legislative committee to continue the appropriation.

Now, I don’t think I am sure there isn’t a member of this committee

" nows here that didn’t participate this year in putting together a jobs

bill that picked up $5 billion of previously authorizéd money and voted

. to appropriate it, the President vetoet it. That mucki money was just
T

lying aroiund, probably billions moré lying around that had been

authorized but never appropriated ,

So I think the an3wer simply is that there is no assurance regardless
of what the authorizing committee does, that money is going to be
appropriated for whatever the purpose. T '

Ir. RiseNgoovER. Of course, that ic something that will have to
be decided when it gets to the‘floor. But I think in this particular

o
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-case, and you v
and these small busine tflspecially in regarding OSHA and
understanding whateversgli]'ev This is an attempt by the subcom-
mittee to relieve some of those fears-and get better health and safe%y
standards on the job. : ,. s
Now, I don’t have any doubt in my mind at all that the money will
be appropriated for these consultative‘servj es, there is that much
~ feeling about OSHA and that much cone by the Members sto ..
satisfy their constituents. K R " '
"I will give you an example of ‘some‘thingll_tpﬂhuppengd. Duringmy
: -campaign for election, we had a U.S. Senate'race golngwn at the same .
- time, and DOL sent a special feam of inspectors into our distriét
gnd raised hell. That Senate campaigner and I were "the.only ones
aining, and we practic had to disavow OSHA to have people
w ohwere not antilabor elected. OSHA in no small measure contributed .
« to that. - N : . . . : :
v You don’t have better friénds in the world than Chairman Daniels
or ‘Chairmon Dent or the.members. of this sublcommitige in this'Com-,
mittee on Education and Labor, but if we don’s satisfy some of fhese” °
-complaints and relieve some of these fears, then you are going to have.
some Members up here who won’t be a bit friendly to labor. S
' This is what'we are trying to do, we have to represent everyone, -
and,we are going to get better health and safety standards on these
jobs if we pass this legislation. There will b more people out there—I
think all the small.businessmen want to comply with this,Act. Most " .
of the timaq they ‘are afraid not to. ‘ —~—
There l?s‘lu lot. of resentment, but if we can supply “yore people
looking at ‘these jobs for health and safet; stzmdm‘gs, whether con-
A sultants or not, whether ins ectors; we Wlﬁ’ get morg compliance.
Any time Federal law and State law conflict, Federal law prevails
. 1 when they have Federal standards to meet. There is not going to be any
B

conflict. The inspector, the Federal OSHA inspector, is gomng tobe the .-

one who prevails. 3 - R
Byt we need to give these small businessmen snd the othef, an
avenue to voluntarily comply and have accurate advice when they ate

* “trying to comply. I think we will relieve a lot of the fears and concerns

about OSHA and I thin'k get a lot better compliance in this dountry
and the jobs will be a lot sa%er for people. Lpelieve that will occur if we
-enact this. , . . a

Mr. Gaypos. Will you yield?. S L

I would like to direct this question to my colleague and perhaps the = - -
gentleman testifying will add toit. . ~— , . CL

I checked the Senate testimony and a Roger Wingate, senior vice
president of the Liberty MutualyInsurance Co., “testified before the -
Senate, that to%he extent that his company, which represents in the
neighborhood of 9 percent of the privately insyred workmen’s com-

- pensatidn business in, the country, his. company operates a.professional
staff of 640 people srvailable for consultation by small business. The
statement has been made by my colleague that small business is crying,
Just Waiting to utilize this consulting service. T '

. His experience has beentthis, he stated it in the record, his experience
18 that the first letters, were Written to the comPanies, then they

phoned, “Here is the service availablg to you.”
€ 'y - : « e ) :
3




i ‘a " 'Phey found ouJ that those businesses W&ijich requested such servicos .
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_needed it the least. On the contrary they found out that the ones that
needed it the most didn’t respond, so their tiack record in the record
of his testimony is that, regardless of what they offered as far as-con-
sulting services to small business, that the desire of smell business to
utilize these services,just is not there. , '

. So, I ean’t understand why evexybodg:[.‘makes the statement—Mr.
(ﬁlie left—I thank imy colleague for yielding—Mr. %;lie said the same
thing, all these small businesses are waitingy crying they are in need of
consulting seryices. That is not true. A

I suggest wh should allow the $5 million.to be utilized under the ap-

, gropriation and get a track record and then take a second look. If it

oesn’t work, we can do something differently. Up until now we have
nothing an which to base a decision dnd chart the further course. W&
don’t have it. We haven’t given enough fime for this thing to work.

I would be willing to support,afiything which woyld ultimately
help the act to work to make suré*there are sufficient inspectors, con-
sulting services and so on, but we have nothing &p base a decision on.

" Mr. RiseynoovVER. If there are the State government offering con-
sultative services and a giant company offéring consultative services, I
know where I would go.nI wouldn’t an insurance company asking
for consultation with respect to complying with a State law, when the
State had an approved plan approved by DOG, stz}’ndards have been
set. : ) . S ;

I know in,my district.a lot more small businessmen will call in State

- consultants before callifg ift an insurance company because they don’t
trust the insurance company either: . -

Here'is the veal point of this thing. Onge we enact this legislationand
they don’t talge a({)vantage of it, they have no complaint when the guy.
“cotes in and cites them on the first violation. I won’t tell them that
where an insurance company, is involved. . .

. Mr. McGuigan. The point is this service is now available in your
State, yours M a preempted’ State and consultative services are
avgilgble.. . : o,

r. RISENHOOVER. We.are doing it because of the situation that
happeried in my campaign. Oklahoma is one of those that applied for
‘the consultative service money,

« M. TAyror. You have confultants in your State now. -

+Mr. McGuiean. It comes as no great surprise to any of the witnesses
here thunt the OSHA act has been used for political purposes when the
assistany secretary for OSHA suggested in & memorandum that came
to light)in the W%tergate hearings-that this was a good way to.raise
monezfr, to go soft on enforcement. It comes as no great suprise the
would use it the other way around to try to elect members of theur

pa%y to Congress.’ ' S

'hat T am pointing out now is that you have in your State precisely,

I Suppgse precisely, what you would be getting if this amendment was.

enacted. . '

(=1

Q Mr. R1SENHOOVER. I ‘aofee, buti am talking of the other States who

- don't have it. If we provide a vehicle with-enough 1honey in it where
they can Ea.rticipzi,t‘e in the prpgram &nd we put it out there ‘where we
say, OK, herejt is, you better articipate, then if they don’t, there is—

wait just a minute—I don’ want“to be sitting up here with 300

Republicans and that is just exactly what could happen.

»
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In Oklahoma it is working fine, wo did it, becauso of whng they did

during the summer and fall of last your. If these other StateS comply, ,

we’'won’t have this problem, : ’

Mr. Dent. Will you yield? I\A : ..

Myr. RisExHoOvVER. I yiald to Mr. Dent. / :

Coe Mr. Daniews. The gentleman’s time is up; I recognizo Mr, Dent, -
Mr. Dent. Problems arise*sthen lgndmark legislution is enacted
which a,itempts to do something that hasn’t been done before, either

on the State or Federal level. Often solf-serving organizations lead .
< small budinessmen to believe they are going to repeal thé act] or will ’

. got an exemption from the regulations. . . '

- Business and industry must realize that the House isn’t going to

repeal the features of this nct. If they over learn that, they will sit

down and start to try to comply with the act. Many don’t even make
an attempt to comply with the act.

- When they realize that we want them %o cooperate becsuse we are

not going to eliminate inspections in this country, I think maybe you
will get some results. - ' .

» That is what we had to do in the coal mines. They had all the small
mines out for.30 years, they were not covered by the mine safety law.
Finally they agreed it was there to stay and we have no trouble wWith
the inspectors going into mines. : .

I think this 1s your biggest problem, trying to get these people to
understand thiat this is the law ang it is going to be enforced, then we
can work out the changes that might make it work better.

" _ Once they are convinced they won’t be left out from under the act,
I think-they will start consulting with us. Don’t you think so?

Mr. McGuioan. I think you are right, I think the efforts of the
various front groups that started this whole letter campaign was for
the purpose of using it a5 lever to defeat the act completely or make
it meaningless. This was the purpose behind the alleged consultative
services and the 25 or fewer exemptions in first instunce citations or
inspections. .

/ e have had 754ears of consultative services in the States and, as

° we said in our testimony, that is the renson why we havh OSﬂ‘A, o
* . because it didn’t work. _ A '

: ' 1 know that &veryone of you hate to be sensitive to the real prob-
. lems and the needs of the busimesg community as well as the working
eople in your State and I recognize your concern when you get one

. letter after another suying all hell is breaking loose in the working
N place because the inspector is in there and they are closing it down.

. We checked with the Small Business Administration to see how .

many applications are being made by small businesses to provide the

necessary loans, so if QSHA is coming in there and threatening

to charge them teo mucl for an abatement or in other-ways raise the

cost of dping business, you would expect to see a tremendous increase

in small business 16an applications. There have been about 150 so far.

Mr. Gaypos. Would you yield?
- Mr. DenT. Yes; of course . .
_ Mr. Gaypos. I think this is one point, Congressman Dent is the
?ther of the Mine Safety Act. In that act I participated to a limited
S cgree in the drafting of that act. :

. I don’t think—I might be wrongf——-that. we have any like or com-

* parable provision in, that act which would provide consultative -
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services per so, what we are talking about, yot the BMine Safoty Act
- covers activo mines where three or four poople will participate, strip
nlxlines, what have you. Wa don't have that much difficulty in enforping
‘that act. ° . e
I would like Mr. Dent's observation in drawing a parallel between
the two acts. : o
. Mr. Dent. They had some background to build on and, in fact,

mining States had some sort of consultative services under their -

ingpeotion system. _

The most important of all of the ﬁrovisions we put in to the act
was that covering sthall mines. In the gntire colintry at that time
there were. about 13,000 operating coal mines, not counting the
strippers. Of the operating coal mines, therq were only ahout 2,300
that werp covered by the act in what t{my call title I. -

The most numerous accidents occurred in the small mines which had
no State or Federal inspeotion. We had to make & concession that
there was no fine attached to first violation, they weroe given time to
correct it. : . ) : :

For instance, if they found loose bolts on a cutting machine, thoy
would be given 4 hours to get that machine off the job and correct
the problem. If it wasn’t inspected and 'back on the job in working
ordor in safe condition, there was a fine right away. They couldn’t
got away from it. If there were any unsafe roof conditions, they would
correct them. . ’ ' ‘

In the mine safoty law, the fine isn’t important; the important thing‘

_ is to make that roof safe and make that rail safe and make their lives
safe, so that is what we should be thinking sbout here. ™
Fines have caused most of the trouble. An inspector who can't
use a little judgment will give us more trouble than all the laws you
- might write. . )
had one case where a fellow demanded I come down and let him
'show me a leak in a little open-faced piping; it was in the part of the
garage where they wash cars. The logk was in the corner on a joint
and it was coming down the wall and #oross the floor. The inspector
went in and saw -this water and slapped & fine on the fellow. The
follow asked him to wait o minute, and he went out and Eot o pipe
wrench and tightened it up. There was no more leak, but he had to pay
the ‘fine. This is what causes trouble, and gives the opposition &
megaphone. This is what we have to avoid.
Mr. Gaypos. The fact still remains there was no great demand for
consultative services as we are experiencing now in this legislation.
. dfw}‘ DEent. But the States have ‘dual inspection and we can't get
rid of it, : . " ,
Mr. Risennoover. Another consideration here, you said the Mine'

Safety Act covered 2;300 big mines. This covers 4 million people. -

There'is a hell of a lot more flak going on than over the mines. -
Mr. Daniers. This act covers approximately § million working

places and approximately 65 million working men and women in this. .

country. I8 : - i :
- As Mr, Dent just pointed out under the Mine Safety Act there is a
waiver of the first violation. ' :

Mr. Dent. Except where there is imminent danger—we don’t let
him burn the mine down. =~ - ‘ ) o
" Mr. Daniers. I am sorry, we are all thirough with the witnesses.

‘.\ g . o . ‘A.
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Mr. Gaxpos: We can’t'stay with two witnesses all day long, We

hrvo to get on with this hearing. I instituted the S-minute rule this
morning and I went against my own judgment by permitting you to
go beyond thie §-minute rule. e v

Mr. Denr. I ask ungnimous consent that the gentleman from -
Pennsylvania be allowed one more question, :

Mr. DaniELs, A short question? .

Mr. Gavpos. A short question,

Mr. Daniess. All right, (You may rocoed.

Mr. GAypos. I will yield to the Chair and ask another witness,

Mr. Danters. Thank you, entlemen. '

Our next witness is Mr. Jacob Clayman, Secrotary-Treasurer of
the'Industrial Union Department, AFL~CIO, ,
- I might say Mr. Clayman was of invaluable help and assistance to
this committee when we had under consideration the drafting of the
bill which became the OSHA law of 1970 and I am pleased to see he
- is here today to add his comments on this legislation that we are
considering at the present time.

STATEMENT OF JACOB CLAYMAN, SECRETARY-TREASURER, INDUS-
TRIAL UNION DEPARTMENT, AFI-CI0, ACCOMPANIED 'BY
SHELDON W. SAMUELS, DIRECTOR, HEALTH, SAFETY AND
ENVIRONMENT, AND HOWARD HAGUE, JR., ASSOCIATE LEGIS-
LATIVE REPRESENTATIVE

~ Mr. CLayaan. Mr. Chairman, members of the committed, I have -
+ withyme Sheldon Samuels, who is the director of our Health, Safety
and Environment Department and Howard Hague, Jr., who is in our
legislative department. -

As you know, Mr. Chairman and members of the committee, we.
spoak for the industrinl union dgpartment of the AFL~CIO and I
feel very sensitive this morning that you have a time problem and
behind me waiting, probably patiently, is Jack Sheehan of the steel
workers, so with your ermission, I will state briefly the essence of

our argument with the hope and expectetion that the committoe will - -

read our statement carefu y. ‘ _
Mr. Danters. Mr. Clayman, T read Iyom‘ statement between 7 and

8 this morning so I am familiar with it. I will recommend my colleagues

read your statement and will ask unaiimous consent your statement
will be pifced in the record at this point. . .
The statement of J acob Claymaq follows ]

Pr;amnan STATEMENT oF Jadon CLAYMAN, SECRETARY-TREASURER, INDUSTRIAL
" UrNioN DerarTmenT, AFL-CIO

: Mr. Chairman, I am accompanied this moming by Mr. Samuels and, Mr.
: Hn%‘uc of our stafl. They have completed a study of consultative services on which
wo have based our testimony. .

The issue.before us is speelnl trentment for small business and family farmers,
-an issue particularly troublesome to resolve, since those who claim' to represent
tho “little guys’ have only represented the organizational interests of the John
Birch Soeicty, the U.S. Chamber of - Commerce, the National Federation of -
Independent Businessmen, and similar organizations. :

Not so strangely, only the labor movement has pressed for funds and programs
to assist the smail operator who has neither the t chnienl c‘ompetcncy nor finaneinl
ability to resolve the incredibly complex problems of the work environment,

12'6‘ .
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The Industrial Union De artment went to the Congress in 1972 for funds for
an OSHA small business education program. We stwported‘ the implcmentation
of powers that NIOSH has for on-site consultation. We participated in the design
of such serviccs nt the state level in Ohio and made that expericnce part of tie'
demands of the industrial unions in New York, New Jersey and Pennsylvania.
%:\sgpported university, community collcge and professional society cfforts to

ovitle scrvices for small business. / - oo
We made this a major cffort beeause most workers are employed in small shops
dnd because conditions in these workplaces probably excccd in horror conditions

found in most large industrics, Mr. Chairman, you arc responsiblc for disgloging o -

University of Washington study in Orcgon nnd Washington that fonnd ongef four .

workers in the small businesses and farms surveyed to have an obvions oc ational
discase. Subtle discascs such as canccr wcere not studicd.- More, the rcsearchers
found o high incidcnce of uncooperative attitudes among these same employers.

These findings, in_our cxpcricnce, are universal and nced national attention.
But efforts for an cfcctive attack on these problems have-been made impossible.
by Washington’s spring rite: the annual NI‘{K) ival,

Myths and fictions. about OSHA perpetuated in the Congressional Record,
accompsnied by an orchestratcd mail deluge, panics the House into proposing to .
exempt from coverage small entreprencirs or provides “a frce bite” insteu(% -of
first instance sanctions or “oonsultation” instcad of an honcst program of tech-
nologicul and financial cxtension to those that nced. help from cxpert cducators
and engineers, not from policemen, )

Usuallv—with your help, Mr. Chairman—the Congrcss has stopped or ame-
ltarated these crude actions, accomplished ns amendments to appropriations bills
that—ironically=could fund real assistance for the little fcllow we pretend to
fondlc s0 cnreful;g_. o, ’

While the NIX ON OSHA coalition drains the energy and ability of the labor
movement to protcet largely unor'gnnizcd workers—and employers—conditions

4

A reccnt pilot study of auto mechanies by the Mount Sinai School of Mcdicine
found that in the process of maintaining brakes (which contain asbestos) workers
were cxposed to as much as 35 times the legnl (inndequate) cxposure to asbestos -
fibers. The conscquence s that lung abnormalitics of up to 38 pcrcent were found.

with usbestos exposure. The New YorlgState Health Department reports an addi-
tional case and DPr. Thomas Mancusc f the University of Pittsburgh reports a-
case of mesothelioma who was a clutch repairman (friction clutches also contain
asbestoy). ' .

_ These cascs were not reported as the result of an organized scarch. No onc is
counting the bodics of cxposed mechanics from the corner garage, or even of gas
pump attendants cxposcd to cthylene dibromide, an halogenated hydrocarbon like
vinyl chloride of liver cancer famnc, which the National Canccer: Institute has de-

They reported four deaths from mcsoféjliomn, a cancer almost always nssociated -
A

“clared & carcinogen. Eth{llene dibromide is o common gas and oil additive.

Another chemical in this famify affccts the neighborhood dry cleaner: trichloro-
cthylenc. Recent studics by NCI also have cstablished this chemical as a carcino-
on, Used widcly, the exposed population includes your friendly rug merchant,
dentist, business machine repairman, and about 300,000 others.
All of these hazards affect workers, cmployecrs, and—tragically—théir offspring;
 The organizations that claim to rcpresent the little guy not only ignorogthis
reality, but—worse—they actively oppose funds for environmental health re-
search, education, cnforccment and cn inccring studies, They oppose legislations—
such a8 the Toxic Substarices Act—w ich would provide for sereening chemicals
prior to their introduction into the workglnce and thc market, & process \xbigh
would protcct everyone. They don’t have hundreds of millions invested in the use
of unserccned chemicals such as trichlorocthytene—like the little guy—which may
ave to be restricted in use—but they do rcpresent the rejor producers and sup-
pliers: Diamond Shamrock, Dow, Ethyl, Occidental and PP~ . L.
As we approach the fth anniversary of the Act, OSHA is reaching maturity
and becomes less like tho political tool that characterized its carlier years. Letters
from small businessmcn that “the man from OSHA” and farmers that “the
OSHA cowboy”’ will pif them out of business are dropping in volune. This is not
the time to obscure tg(f{rcnl problems.

$mall businessmen often have something legitimate to complain about. The
stondards that arc creatingthe greatest problemsforsmall busincss werc devel_opcd :
in the lavguage of the tfichnicians of the modor industries who dominatc the private
. conscnsus standard-setfing organizations. ) . >
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. ~ Reeently we learned that nearly every hard hat and about a third of the snfoty
shoes required by OSHA do not meet OSHA standards because OSHA used
Erivnto conscnsus standards that eannot be implemented by the manufacpurers,
+Legally hundreds of thousands of employers are in violation of the Act. But they
.are not at fault. OSHA should be using the serviees of NTOSH to develop test
procedures that worle It jsn’t practical to refer to standards which do not exist,
(ANSI standard for hard hats refers to an ASTM flamniability standard, that doeg
not exist.) No amount of *‘consultation” will solve that kind of problem,.
To change the Act so that compliance officers must also be school teachers
and social workers would create confli¢t of interest. It would result in an imprac-

Perhaps the most important effect of mixing enforcement and consultation
. in the same agency is the climate it creates in the enforcement agency, We have
a well documented: example. ' . ..

The hysteria about this issue does not go unnotieed in the field. In April, 1974,
the OSIYA area director for Columbus, Ohio, issued-an order Set¥ing. negative
inspection quotas. Compliance officers were finding too many vlolations in certain

- workplacess Therefore, establishments with 10 or fewer employees eould not

o have citations issued with more than five violations, Establishments with 2¢

employees could have citations with 10 violations—up to a maximum of 40-60
violations for a large plant. | - -

This was a well-publicized case. Mr. John Cope, formerly in charge of the 7(c)(1)
and other OSH A programs in Ohio, testified on {his example before this comnmittee,
o 2»i\n Investigator from the Assistant Seeretary’s office confirmed these findings—.

and more. . - : .
~The investigtition—still not made Public—revealed' that what wag heing done
blatantly it Columbus was being déne more subtlr throughout the Chieago region.
Consultation, or technical asgistance, has a role to play. But not in the enforce-
ment process. Unless we are to repeat the disercdited *‘voluntarism® exercised by
the States prior to bassage of the Agt, technijcal assistance must be kept separate
from the enforcement process jtself. Not even the National Safety Council—a

B Y

Summary and recommendations I wouldglike to ‘eapsulize here, ulthou;gh Mr.
Samuels and Mr. Hague are available to amplify any of the points I will make.

Our study covered on-site and off-site services provided by trade associations,
professional and lay organizations, thé Federal Govern ent, State government
and university extension services and educational programs. In-depth studies in =
Wisconsin and Colorado and g case study of resources in Ohio were made.

« _Trade associations are providing uneven coverage, but in great variety and
- often with detgpiled on-site assistance. Given the nature of these groups, we believe -
that they are responding to constituent demand for service.
No attempt was made to examine the quality of service: In terms of quantity,
- however, most of those surveyed were doing something substantial. If many were
nfotl providing direct or indirect on-site service, this i¢ probably because of a lnek
of demand. : )
Professional and lay organizations are responding to Jthe impact of OSHA in
: similar fashion. Active—and subsidized~—promotion produces ﬁ\rge numbers of
- attendees at, OSHA-funded‘Nntionnl Safety Council seminars.

Without promotion, the Ameriean Occupational Medical Associafjon needs to
provide ‘very little. The hygienists and safety specialists, through their organiza- ’
tions, ‘have organized referral services that literally “blanket” the Nation Fhey
actively. promote™these services,

Each of these groups is free-stnndin%innd uncoordinated. Even the OSHA-
funded programs are not relateq. Thus the seminars conducted by the Ameriean
Igdustn'nl Iygiene Association’are not related to the National Safety Couneil
effort. ’ - )

None of these programs as a group are at all related to Federal and State

overmnent consultative serviges. The ATHA services utilize university resources,
owever, the utilization is -not Systematized on any kind of State or regional
basis,

The OSHA-funded community college experimental Program was not studied,
but we are unaware of any conscious relationship established between this program
and any other.- : "o
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The NIOSH activity has i{mnt promise. The difficulty is that hero again the
effort is free-stundln%, ashfully offered and painfully inadcquate.

A long tradition (50 ycars), a corporal’s guard of technicians and a handful of
pamghlot,s and filmstrips do not make n serious cffort.

The state governments in Wisconsin and Colorado may be able to develop
effective on-site services. At the time of the study they were just becoming dis-
entangled from the traditional programs and were adjusting to new cnforcement
roles. However, one thing is clear: any employer wanting consultative assistanco.
could have it, The cxisting resources were under-utilized. ’ )

The pattern established inOhio offered us a ¢lear model for state-federal-private
scctor efforts. It was o elear break from the traditional, compromised state program
in which cnforcement and service are combined. i S ’

It is unfortunate that purely political circumstances havo truncated most of

}mt' PI hmn. But the lesson was learned and it is worthwhile to reconstruct its
elcinents here. - -

“A “tq8k force” had beén cstablished to coordinpte the effort. A strong stato
government agency—{reed of any enforcement responsibility—provided broad
skills, facilitics and funds for an aggressively promoted, wide array of ficld services
closcly coordinated with the federal government, the universities and other com-
munity resourccs. )

The demise of the program (the “task force” no longer exists) teaches us that
politienl continuity is-u eritical fuctor in terms of long-term viability. ’

Based on this study, we recommend the following:

"To provide for political contiunity and national coordination, & more positive

.federnl role may be effective. Within the eurrent law, OSHA has & mandatc for
s{stcmntic education. It is in the hest position to J)ull together a national plan.
\When and where n federnl an-site presenee is needed, thig enn e adecomplished by
NIOSII. In any ense, NIOSII cun nssist OSIIA in the creation and implementation
of a national pattern. . :
~ Full state nnd private=sector participation—eunch element as an eqaal partner—
is exsential if this plan is to be effective. ‘ .

The federal government does not have to invent a new way cxtending technology
to solve the henlth and safety problems of small business. The National Academy
of Sciences—in their recent Teport on toxie substances—has recommended to the
Environmental Protection Ageney tho ereation of o specinlized service analogous
to the agricultural cxtension program. ' ¢

We make the same recommendaffon for consultative services wunder OSHA.

It is gratifying to note that all of this cun be accomplished without altering a
single word of the Act you co-nuthored.- All that is nceded is the will and %ho
leadership. In faet, it ean be uccomplishcd under other legislation, such as under
the Small Business Administration. 'The attitude of that agency proves our point.
They have decided not to provide OSHA servicc regardless of a’ clear provision
of their enabling Act mandating a role. They choose to ¥émain in their primiry
role:-economies and business promotion. They may be wisc. Policemen make poor
educators and promoters caiinot police. The primary mission of an ageney can-
not be compromised with “‘sitlelines”’ that dilute and alter. their cffcetiveness.

We suggest, Mr. Chairman, that cOmbiningiz a consultative role with o police
function neans destroving the very Act your leadership made possible. It means
reversing the beginning to an end to what you havc so aptly described os a horror
story. '

»y A ProriLe or OSHA CoNSULTATIVE SERVIOES AVAILABLE

- 10 SMaLL BusiNess

1. INTRODUCTION -AND :ACKNOWLEDGMENTS
Intreduction” .

Criticism bﬁ been leveled ini the Congress, in the press and in business and -
trade meetings at the Occupational Safety and Health Administration, at the
standards it has promulgated and even at the basic cnnblln% legislation. It has
been snid that the specinl edueational problems of small usiness have been
ignored, that opportunities for learning about how small busincsses can comply -
with OSHA are inndequate, and that small busifiesscs arc unfairly treated if
first instancc sanctions are applied to them, instead of warnings and on-site
cohsultation. The plea has been inade for exceptions from coverage. In cffect,
additional education is being suggested in place of the.present enforcement

rogram, which nlready incorporates eduention and off-gite consultation provided
: Ey gSHA, and on-site consultation provided by the Division of Technical Services
of the National Institute for Occupational Safety and. Health. ) ’
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Organized labor has a spccifie self-intérest in the ability of small business to
understand and comply with OSHA regulation. Job safety and-health hazards
. partieularly the Iatter, certainly occur no less frequently in “small business’
establishments. Some evidence indicates a higher true rate of discase and injury.
Consequently, our concern’for the welfare of workers employed in such estnbli:g-
ments I8 justifiably greater than it is in larger establishments where the presence
, of some kind of professionally organized and staffed safety and health program '
& may provide a n‘g':reut,er level of proteetion, T .
\ ‘rom the effective date of. the Act, thiﬁ!p?rﬁent_ has suggested speelal pro-
imms for small business and requested funds for this-purpose from the Congresg.
y gontrast, representatives of small business are not known tg have made eom-
}mrﬁble requests, nlthough they have been voeiferous in demanding protection
rom compliance for their ¢onstituents,
.o Relief for employee§ of small establishments through asslstance to small
- ‘businessmen with a sincere desire to define amd *solve their problems must be
sought amohg the respoisible organizations in the private and public seetors.
Effective provision of assistance necessitates, "however, the separation of myth
from realit{rr in regard to what is alrcady available and in regard to the demand for
additional services. ) ) L

Acknowledgements ) . *
This study was designed by Sheldon W. Samuels, Director of Health, Safety
o and Environment, ancF largely conducted by Howard Hnﬁ\?o' Assistant to the
Secretary-Treasurer, of the Industrial Union Department. Nearly all the aetual
) ficld work and much of the analysis and writing is the produet of Mr, Hague during
the calendar year 1974, O
The authors met with a great deal of coopcration from pro{essior;nl staff in
government and management;too numerous to even list. Sg:acinl mention must be
made, however, of outstandj g assistance from five in Ohio who made the key
?ortion of this study both possible and fruitful: John Cope, former Deputy
dircetor of the Ohio Department of Industrial Relations; Mr. Gary Brynner,
former Superintendent of the Ohio Industrial Commission; Professors C J
Slannicka and Harry Blaine of Ohio State <University; and Mr. Joseph Velasquez,
formerly with the DIR and now with the uniyersity. .
The authors acknowledge with gratitude Mrs. Amy Krochmal, who not only
can read our writipg but who can have n sense of humor while understanding it.
Finally, we wish to Fomt out, that if it were not for the ur ing of Jaek Shechan,
Legislative Director of the Stcéhvorkem, and the patience of Secretary-Trensurer
Jacob Clayman, the study would not have been attempted or completed.
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I1. RECOMMFNDATIONS

To providé for political continuity and national coordination, a mere positive
federal role than has been exhibited to date may be effective. Within the current
law, OSHA has a mandate for svstematic education. It is in the best pesition to
pulf together a national plan. When and where federal on-site presence is needed,

, this can be accomplished by NIOSH. In any case, NIOSH can assist OSHA in
. the creation S implementation of a national pattern. S

~ . Full state.o#d private sector partici ation—eagh element as anequal partner—

is essential if this plan is to be effective. ) R !

Thefederal government does not have to inventanew way ofextending technology
to solve the health and safety. ptoblems of small business. The National Academy

- of Sciences—in their recent report on toxic substances—has recommended to the
Environniental Protection Agency the creation of a specialized service analogous

. to the agricultural extension progru.m ) .
We make the same recommendation for condultative services under OSHA.

It is gratifying to note that-all of this can be accomplished without altering a

single word of the Act. All that is needed is the will and the leadership. In fact,

it can be aecomplished under other legislation, such as under the Sm Business
Administration. But that agency has decided not to provide OSHA service

may be wise. Policemen make poor educators and promoters cannot police. The
primary mission of an'agency should not be eompromised with: “sidelines’’ that
dilute and alter their effectiveness. . : -
Combining a consultative role with a police function means destroying the
Occupational Safety and Health Act. Nor is there a great and real demand for
consultative services. Yat they should be provided, ) . ’
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1I1. SCOPE AND METHOD OF INQUIRY
N . o

)
_Prior Studies

Studies ‘of the hazards In small business ar¢ fow in number. No studies have
‘been published which pddress themselves to the é)toblem.of remedy.

An occupationnl health survey of the Chicago metropolitan area completed
biv tho predecessor agency to the National Institute for Occupational Safety and
‘Health In 1070 demonstTated what can be found in small plants: the highest
concentration of health hazards, the fewest safeguards and the least awarcness
on the part of management. ’ : )

NIOSH recontly completed o pilot study in Washlngiton and Oro‘yOn which .
jis noteworthy des itc its preliminary nature. The University of Washington
condudted the survey July 1072 t.hrou§h August 1974 in three Industrinl arcas:
Tacomn nnd Seattle, Washington, and-Portland, Orcgon; and an agricultural
arca: Yakima County, Washington. A bourd-quuliﬁed,industrinl physician par-
t.icw:xtcd in each of the cities. i ,

orl;{)luccs covered had from 8 to 150 workers (small businesses). '
A wall-through survey by an industrial bygienist was conducted in 130 cs-
_tablishments. Questionnaires were given to the participating employees to de-

°

‘termine their demographic, occupational and medical history. A medical éxam- N

ination was also given to 908 employces.

- Cumpensation claims and cmployer injury and discade logs were reviewed
for the period of the survey os well as one to one and a half years prior to the
survey. S : C ¢ R .

The workers studies were not subjected to extensive medical cxams but rather -
to a limited physical examination and 1ab work. Cancer and nourological discases,
for exmmnple, were not thoroughly investigated. The survey, then understates- (a8
the study notes) the acgual conditions that would be détermined through a
comprehensive invcst.ignt.ion of worker health) .

Some of the major findings: - . t

Incidence of occupational. discase is high: fully 28.4 workers with probable
occupational discase per 100 workers—or 1 out of 4. o : ,

89 por cent of these workers with robable occupational disease were found
only through the University of Wad ngton’s limited study, They were not on
worker’s compensation claims and were not reported on logs employcrs arc re-
quired to kcep under OSHA. L - k
" Employers_provide few health services and litfle environmental or biological
.monitoring. Many were uncooperative in the study. *

42 per cent of the job-related injuries were found only through the medical
quc(siaitionnnircs. This indicates tremendous, under-reporiing of injuries as well
as disease. .

- 'The employcr's log was not available at more than one-third of the estab-*
lishments medically surveyed, supposedly beeause there was nothing to report.
But, compenasalion clatms wpre fopnd for about half of these. :

+  'The problem of remedy is much moro diffioult to define and plumb, especially
by investigators outside of management cireles. :

" Current Studies -, : :
A questionnaire was. designed to pravide an objective tool for assessing services
Yrovidod by trade nssociations and to suggest questions for public sector agencies.
- In-elther case, it. was apparent from the beginning that action was taking place
‘both within the states and nationally. In administering the questionnaire and in

, Eersonal contacts, the interviewers attompted to separate out major elements at | .

gith levels while maintaining recognition of the inextricable overlays that actually
- exit. . . :
. . Theresultis a profile on what consultative services are available to business and
,industry to facilitate their complinnce with the OSHAct. Is expertise and in- '
,foixixlnat.ion available? What are some of the sources? These are the questions we - -\
will apswer.. . . e . .
The scope of the study involved fifty trade assocjations, threé states, various
land grant colleges, the National Safety Council {lacally and nationally}, the
American Occupational Mcdieal Association, the American Society of Safety
Engineers and the American Industrial Hygiene Association. « .
conuse Ohio was the first state to develop an.intense and broad program of
consultative services entirely divorced from enforcement, that state was studied
most intensely. _ . . .
Deciding What not to study was not difficult

o - ' N
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Some professional societies have hesitated to become involved in serviop activities, .
Others have lent their cxpertise in support’ of consultation as a-complement to’
Federal efforts, especially the Amcrican Society of Sn%zy Engineers, the American
- Industrial Hygienc Associatlon, and the American Qcoupational Medical Asso~ : -
" elation. Ow.ef the largest societies, the American Public%{oalth Atsociation has
exhibited a high level of concern over workers’ health, but has not actively sup- .
porttd direet involvement of its state affilintes or organized its capacity in the
national office. The newly-formed Society for Occupational and Environinental e
Health promises to be & valuable group in this arca, ut is not a significant source - .
of nssistince tosmall business at this time. .. S
The digsemination of information about workplace hazards is the first ste})—
logically——in imgroving the work ongironm&xt in small shops. This includes infor~
mation on how harzards ean be recognized, monitored, and controlled and how the
" Act can be used to alleviate occupational health and safety problems.

. Educational and information services have increased since the passagl? of the,

‘ Act. Mpnagement groups, trade as3ociations and insurance carriers have been the -
main providers of information and education for employers on their responsibilities  *
under the Act-Organizations st h, a8 the Conference Board and the Industrial &
Health Foufidation, however, disi#minate the results of their research findings,

- among their membership, comprised primarily of large companies. In 1971, the
National Association of Mantfacturers sponsored & nationwide cloged-ecireuit
teleconfgrence on the Act’s requirements that reached more than 10,000 execu-

tives of large and medium sized ﬁmm%‘t v .

In addition to information and edu¥ational services, management is in neet of
technigal and medical services and assistarice. ..
A r¢cent report to the Ford Féundation by Dr. Nicholas Ashford noted that,

“Employers presently receive technical consultative services on occupntionni

health and safety problems from three groups: private eonsulting firms, trade
associations, and inkurance carriers. In general these scrvices are designed to .
minimjze the financial burden on employers in their efforts to comply with the
OSHA®t. Large corporations are often abie to obtain sufficient technical services
from in-l{;)use safety, industrial hygiene, and medical capability. Law firms are )
also a potential source of both legal and technical advice, but their serviges are
usually sought after nn OSHA inspection has occurred. The smallest firms, how-
e‘vgf, do not have adcquate access to either in-house or consultant expertise.”
he larger insurance carriers generally provide the larger employers with
assistance in the recognition and evaluation of risks and in loss control. Ashford
notes that, ‘‘Because insurance services and policies are most responsive to the
level of Workmsn’s. Compensation claims, where emphasis is on jnjury rather than
disease, extensive ocoupational health services are generally not provided by
carriers. In fact, the insurance industry is opposed to changes in Workman’s
Compensation laws that would extend coverage to oceupational disease.”
But for the small employer, carriers provide littlc service that ean be objectively
examined in a limited study of this kind. Therefore they were not included.
Also eliminated were the plethora of commereial services that became active
* ~  with the passage of the Act, many of whom went out of business for lack of clients.
It was felt that the most reputable would be—as they are—provided by the referral
= gervices of the professional societies. : -
' The trade associations studied were selected on the following bases: )
Geographic location. Those with main offices in the District of Columbia were
preferred to assist contact. (Some were selected from other cities.)
A membership national it scope. .
. R&pr():sentntive of manufacturers (as opposed to construction or service con-
tractors). \
Included associations with both large and small numbers of affiliates. ) :
For the purpose of a profile, this study selected three states: Colorado, Wisconsin :
and -Ohi6. They were sclected on the basis of gedgraphic, demogmpfﬁc and in= -
dustrial differences. They are not typical states. But they also provide a spectrum.
In each, the interviews locked at obvious and definable services regardless of
source: state, federal or private sector. - : .

¢
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1IV. NATIONAL OVERLAY
: A. Trade Associations R
i - Fifty trade associations were surveyed (3!5 by phone and 11 by mail). Replies

- . were received from 39. Of those responding, all 'but 7 were doing something sub-
stantial along the lines of occupational snfeby and ;\enlth. This would indicate
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that, 82 per cent of thase responding were in some way involved in the ficld. All
«of the associations surveycd were involved in somé form of manuf ncturing.

Membership Employment Range , - ] ; )
Mcmberdhip employment figurcs were not available from- 16 respondents. Of
those where figures (gwcstimates)-woro available (28 associntions), 24 showed
membership employing less than 25 workers. Only 4 associations reported that
wheir membership were only large employers (over 500 employces). ’
Listed below are some intcresting examples of cmployment range of various
assecintion mermbers. : , ‘
1. Amcrican Apparel Manufacturers Associationy membership 750. About 50
per cent or 375 members employ less than 20 employccs. .
2. Amecrican -Foundrymen’s Socicty, membership 2,000. *““Currently, tliere
are approximately 4,500 foundrics in the United Statcs; 75 percent of the foundrics

(N

employ fewer than 75 people. Almost all of the large foundrics (that is to say, o
XVcr 500) arc captivg,” according to William B. Huelsen, Director Environmefital
fFairs. s i o

3. National Paint and Contings Association, membership 1,000. Only .20
employ over 500—the mnjo“{ity fall in the 50 c_mgloyoes and below category. .

4. Printing Industries of America, membership 7,500. Eighty pcreent of mem- -
bership emp{;o fewcr than-50 cmployecs. - '

5. Marble Institute of America, membership 100, Employment sizc ranges. .
from 3,500 crployees to 5 employees. * :

From the above mentioned cxamples it is éasy to seé that matly small employers
belong to associntions and thus have acéess to information regarding OSHA.

Educational Services .

Educational scrvices provided by the various associations include safety man-
.uals, bulletins and newletterg. Of those responding, 22 associations use bulletins or
newsletters to alert their members of the legal aspects of the act, 24 for cducational
information regarding cngincering and 20 with mention of medical problems.

Teaching materials werc available from 16 responding associations concerning
the legnl aspects of OSIIA; 19 made teaching material available on cngineering and
15 on medical implications. ’ .

Sémingrs and Conferences :

Sin¢e the passage of {the OSHAct by Congress, 20 of the responding trade as-
socinfions have condudted scminars and/or confercnces solely on OSHA. 19 re-
spontlents have condudted seminars and/or confcrences on OgHA in"“conjunction
witly other subjects. These meetings have been held on both the local/regional and
natjonal basis. Thirteeh respondénts stated that theirs were on a local/regional basis

- angd 27 associations conducted theirs on a national level. | o .

Technical Assistants

A, Engineering.—Of the associations surveyed nnd responding, 10 gavc on-site .
assistance; 15 helped by phone; 23 associations offercd assistance through the mail; -
and .22 used the group or committee form in lending enginecring assistance on”a -

technical basis. . . ; .
B, Medical.—Mecdical assistance on a detailed basis was available to members-
oh an oy-sitc basis from 6 associations; 11 associations lent aid by phone; 19 as-
gociationis used the mail; and 16 used groups or committees in lending detailed
mcdical assistance. . ) .
C. Legal.—Technical assistance available on\the legal aspects of the QOSHAct .
“from thc various associations are as follows: on site, 8 associations; telephone, 17 _ * - -
nssociations; mail, 23 associations; group or committce, 17 associations. :
It is important to comment on the reasons given why 7 associations were doing
- nothi§ substantial for their membership regarding OSHA. - v
1. National Forest Products Association. Mr. Hitchings stated that this is a
Federation of Associations and that they rely on their member associations to
perform this scrvice. ] .
2. National Conl Association. M®. Foster indicated that their primary concern
8%%1 ‘Xith the Mine Safety Act. Only clcrical and sales personnel were covered by .
3. American Dye Manufacturers Institutc—only legal counsel.
- © 4. American Petroleum .Refiners Association—only legal counscl.
i 5. Independent Refiners Association of America—only legal counsel. .
6. American Gear Manufacturers Association. Mr. Engram stated that the
_association and members rely on their insurance companies to deal with occupa-
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tionp] safety and health groblpms. This is done by callfng inthe insurance compary: .
on the plant level for whaté&Ver assistance is needed. , . :

.. 7. Aerospace Industries Association of America, membership*50. The member-
ship of this association is very large employers who do not rely on the Association
for OSHA information. e » ' o .

Other- sources and methods of X0SHA assistance utilized by Trade Associations -

1. Society of the Plastics Industry, membership 1200. According to Mr. J. P.
Carroll, should.a problem arise that cannot be angwered by the Society, the name
of 5 congultant will be gupplied. The Society has a safety pgommittee, a safety .
handbook and an OSHA kit. _ . : v

2. Marble Ingtitute of America, membership 100. The Marble Institute has
established 8 committee to draw up a safety manual along the lines of the National
Traza and Mosaie Institute manual. , ol ek

3. Refractories Institute, membership 86, They conduct «‘factory aperators
meetings’’ for the purpose of sharing information among the various members.

4. Rubber Manufacturers Association, membership 170, They are in the process:
of compiling a_manual. Technical assistance is on a committee basis.

5. Printing Industries of America, membership 7,500. This association has.a
man on the road constantly, making informal inspections' and lending assistance.

' -They also have a safety manual. :

6. National Petroleum Refiners ‘Association, membership 107. The NPRA
eonducts a continuous progrdin of plant visitations to'bring their membership
up to date on regulations. . - . )

7. National Paint and Coatings Association, membérship 1000. In Janu‘ary$
1974 they conducted s program in Chicago on “How ,to build & paint plant.*

8. National Machine Tool Builders Agsociation, membership 30(;? In January

they began a safety and health news letter.

9. National Canners Association, membership 500'.\.‘ Mr. Labred said he feels
that thereds plenty of expertise in the field citing the NSC and OSHA training

) programs. :

10. National Association of Food and Dairy Equipment Manufacturers, me¥e
bership 400. This association employs -a. service organization which sends data
on safety and health imprinted on-their letterhead. : -,

11. Industrial Heating Equipment Association, membership 50. Are in the
process of compiling a manual with.a section on OSHA:

12. Industrial Fasteners Institute, memberskip 55. The Industrial Fasteners
Institute: utilizes the “‘pooling of information” method from various members.

. 13. Hardwood Plywood Manufacturers Association, ‘'membership 100. They
have “Department of Labor personnel visit their pldnts on a courtesy inspection
basis.” (We assume they refer to state, not federal personnel.) )

14. Farm and Industrial Equipment Institute, membership 390. FIEI has
developed a “‘complete safety system’” through the National Safety Council.

15. Electronics Industries Association, membership 250. Occupational safety

~ and health problems.are discussed among their various members and the Chamber

of Commerce. _ , .
16. Material Handling Institute, membership 14. Printed material on safety
is distributed to its members at their annual national show.

« 17. Composite Can and .Tube Institute, membership 55. Uses National Safety

Council materials.. . v .
18. American Road Buildérs Association, membership 5,000. They interpret -

" the law for their members. .

19. American Petroleumn Institute, membership 8,000. Dr. Weaver described
the institute as a ‘‘clearing house of information”. ] . .
20. erican Hot Dip Galvanizers Association, membership 75. Mr. Lloyd
stated that the association mailed the findings of other groups to the member-
ship. They had discussed the production of a safety manual with a-research firmi
but decided it would be too6 expensive: s .
21. American Coke and Coal Chemical Institute, membership 35. The institute -
does not publish, but works through committees on an informstion pooling basis.
22. American_Apparel - Marufacturers Association, ‘meémbership 750. The
association’provides detailed medical assistance to its members through affilintion
with an advisory group—the Health Environment Group. © R
23. American Foundrymen's Society, membership 2000 corporations. ‘““The
American  Foundrymen’s Society has been .active in promoting occupational
safety and health since 1914, and we have had full-time staff working in this field

- o S W
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since 1935. A great deal of the technical information available for contrplling

" foundry environmental problems has been developed by our technical committees. -

All of this material has been published and is available through AFS. . .” William
B. Huelsen, Dircctor Environmental Affairs, . .
24. Steel Plate Fabricators Association, membership .66, “Our. safety and>
health committes meets approximately four times a year to discuss all aspects
of saféty . . " Earl A. Bratton, Executive Director. : o
", From the above 24 examples one can see the many and varied methods with
/ which the. Manufacturing Associations offer assistance to their members so that
- they may comply with the OSHAct. Obviously, the associations on a whole sre
-~/ performing in the field. R
A great deal of information and expertise is available throtigh these associations.

The potential for service is dictated by demand of members.

»

¢ . F12LD Service anD EpvcATIONAL SURVEY

s 7
: (Questionnaire)
. Name of organization: .
Description of primary activity: - & .
Geggraphic distribution: R !
Number of companies serviced monthly:
Size of comga.ny (range, size specific):
Over 500, o oo e e deomcame—————————— . 4
Less than 500.._____ T TTTTTTTTmTTmT I R
Less than 100._.__._.... i aecemcmmccaneemecemeamcmccc— -
Less than 50 . e 5
Less than 252, ______ g ——————————————— 24
{Refused or did not know: 16; No replies: 6.] N
- OSHA services
Educational: .
Bulletins: - ) ) NS .
Legal e e em 22
Engineering. .. oo .. IO tmecmeees 24
Medical. ..o et e mmmcme————— —r—— 20
Teaching materials: . ’ .' ‘
Legal e emmmmm—mecmm——— e 16
Engineering. e ———————— 19
Medical o o o e e cepmm————— - 15
Seminars and gonferences: : _
‘Solely on OSHA.. & __ ________.__ Femccmmcmcmeecmccccecc—mcam—— 20
In conjunction with other subjectsfg ......................... X0 19
Locally and regionally or nationally or both: o
. Local/regional... .o oo oo cccccccmemnaas ——— 13
-~ National. . o ool 2. 27
Technical: . .
Engineering: . N
N Sibe. e e mmcccc e ccacmcmecmescceceemeeecmme——eem—————— 10
Telephone.. ._.___... Cmmmmanl e mmmmemcemmemaaammmmn————— 15
s 1 SR SRR e e—————————— 23
f’ Group....__..... e Mcacccccmmcasmcecmeaiee—aa mmmm—————. 22
Medical: -
L0 T3 1 7 PN SRR 6
Telephone. o oo cmeuc oo ciocccanens mmmmmmmmmmmmmmmmm——————— 11
/ Mail. e ccccmeccrecccccmccacemese———————— 19
GroUp. el e mtmcmemcimemcmemnehmese—————— 16
Legal: . .
ON BIt@a e oo oo e me e c—————m——em—————— 8
Telephone__ . ______._.__ memmmeccmmmemmemeemme—e———————— 17
ail.. .. s e e e e e r—c——memmee—mm———— 23
Group--.--.. G e mmacmam e e mmmmmmmme—————————————— 17
1Printing Industries Association, 80 percent under 50 employees.- )
* Amerfcan Apparel Manufacturing Association, 870 of 760 under 20 employees.
) - ‘ . . ¢
9
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By phone: .
Aerospace Industries Assotiatiqn of America. e
erican Apparel ’Manufa_ctuhA sopiation,”
. American Coke and Coal Chemical Institute.
- American Die Castiﬁ% Institute, :
American Dye Manufagturers Institute.
. American Gear Manufacturérs Association:
‘American Hot Dip Galvanizers Association.
*  American Iron and Steel Institute, :
~American Petroleum Institute. Lo
- Anmerican Petroleum Refiners Assogiation.
- American Road Builders AssociatiBn.
Can Manufacturers Instituté, = .
‘Composite can and Tube Institits.
Mnteri@gﬂandﬁng Institute, - .
Drug, Chemical and Allied Trades Association.
Electronics Industries Association. - o
Farm and Industrial Equipment Ingtitute.
Foundry Supply Manufacturers Group. o
Hardwood Plywood Manufacturers: Association, -
Independent Refiners Association of-America.
Industrial Fasteners Institute. \
Industrial Heating Equipnient Association.
Lead Industries Association. o : :
Manufacturing Chemists Agsociation. - — 2
Marble Institute of America. S '
IIgat;_i(ma.l Association of Food,and Dairy Equipment, Manufacturers,

al Canners Association, . ez
‘Coal Assogiation. o ‘ . %\{‘ -
.- ‘

Business Service and Educationgl Survey, OSHA

iy

]

Rubber Manufacturers Association.
Refractories Institute.
Socigty of the Plastics Industry.
Shipbuilders Council of America.
%vpeci,alty Wire Associatien.
ire Reinforcement Institute.
\By mﬂ:\- v Found 's S
erican Foundrymen'’s ocigty.
Amexlf?gan Meat Institute._”
American Mining Congress
Engine Manufacturers Ass p
Fibré Box Associatjon._.. ... - s SNSRI :
Forging Industry Adsociation-.___.__. e ;e e ee Yes.
Institute of Scrap Iron and Stee], ' '
National Corrugated Steel Pipe Associdtion
Pharmaceutical Manufacturers Association
Steel Plate Fabricators Associdtion_. S :
Welded Steel Tube Institute_ ... ... -7 T TTT"" x--
" B. Professional gnd Lay Orgunizations
American Pecupational Medical Association s s
The Industrial Medicsl Association provides consulfative services through a
special committee. If they receivé.a written request for information which could
.be answered.simply, they will do so. If it is an involved problem and on-site’
* _ Visitation is deemed necessary, members of the committee in all robability may
- § be able to recommend someone. They did™mot at the fime of the study -have a
-~ formalized list of consultants. - - S LN
The AOMA .does not ceértify individuals. However, they do -have 8 fellows, )
program. To be-a fellow requires continuing study. . N T ;

- . o \ - S
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The Association {s comprised of 20 “components’ coviring tho entire United
States with the excoption of parts of Arkansas and Oklahoma. Their office in

Chicago i3 administrafive—any question or roquest for assistance would bg
passed to thelr Industrial Mcdiceal ’rno‘t)cea Committco.

The National Safety Council ‘ .

N On contraot from OSHA, the Nationnl Safcty Council conducted®the federal
government’s largest educational effort: a $3 million program aimed at assisting
small business at the local lovel through soeminars conducted by their affiliates,
An unsuccessful attempt has been made to also involvo the Inbor community in

! the smne progrom of one- to four-duy seminars, y .

The ﬁonl'of the two-year program, now ended, was 100,000 attendees. A final
roport has'not been receied at thls writing, but prcliminary indications are that
ties with manufacturers dssoclations and local chambors of commerce have placed
a significant barrier In thoe way of anticipated success. Highly dopendent on the
meager and often unskilled local resources of 39 lecal NSC affiliates, there may be
little to show for the cffort. Thero is not a well organized referral service.
American Industrial Hygiene Association - . .
.This orghnization has & contract for conducting intensive seminars at sclected
universities in problems of industrial hygicne. Aside from this effort, thoy main-

9 tain a list of about 100 consultants available for on-site consul tfon, most of

. " whom have been certified by the Afnerican Board of Inditstrial Zlygienc. Ass}st-

e ) ance may also bo sought through 30 chapters covering all of tfic United States.

American Sociely for Safely -Engincers . '
~ This organization also provides n nationwide,referral gystoyh through. its Con~
sultants Division.! A directory with npproxhh:tel 150 _¢Onsultants listed is
availnble with dotailsl description of - qualifications.” Most have Certlfied Safety
Profession or Certified Industrial Hygienist or Professional Engincer or equivalent
status, Their 94 chapters blanket the country. Effort madeo to maintain standards
. of cthieal an'd professional conduct. A .

} . C. QSHA and NIOSH

%ho Occupational Safety and ITealth Administratign maintains 'telephone,
mail and office. consulgation through its regional and area offices T every state.
‘It provides training-figeilitics for stato c*ultntion programs as weoll as federal
funds both for states with enl‘:); fngnt programs and states without enforcoment ~
programs. Spenkers, pamphlet n 4nonthly. magazine and visual aids arc glso
= available as woll as a loose-letf sdrvice™detailing standards, procedures and motliods
of compliance. , O . : .

NIOSH nnd its predecessor organizsitions have been In the eonsultation business
for about 60 years. The legislative history and the Act jtself are oriented to rein-

. foxl'tt:ot_n scheme in which OSHA “cnforces” and NIOSH ddes researchwnnd eon-
sultation. . : CN ‘ .-

In the training area, OSITA provides non-reimbursable complianco—tylt)o train- -
ing and NIOSH (by OMB “directive) provides reimbursable technionl trainin},
Beeauso of costs, the small businesses which need NIOSH training, a form of

* consultation, can’t afford it. The mix of persons trained has Chnngeg from small
business personnel to larger bugsiness personnel. .- ’

Despite limited resources NIOSH has been producing health and safety guides, -
good practice manuals an'd film strips.

-~ In 1974 nbout 150 on-site consultations were performed by jhe engincers and
hygienists in the Small Business Cgpsultation Section of the Di%ision of Technical
Services. No requgsts were turned down, but there has been virtually no promotion
of this servige, wifich is obtainable through ten regional offices. o,

_NIOSH anticipates an expansion of this' gervice, in part through traditiona)
ties with State Health Departments. ," . .

1
NIOSH HEALTH AND SAFETY GUIDES o

Already published and distributed:.Bulk Petroleum Plants, Grocery Stores,
. Retnil Bakeries, Auto Body and Regnir' Shops, Service Stations; Grain Mills,
Sporting Goods Stores, Lumber and Building Materials.” - : :
At printersiand“should be distributed during fiscal year 1926: Electro-plating
Shops, Plastic Fabricators, Fluid Milk Procedsors, Laundries and Dry Cleaners,
Printing Industry, Bottled and Carmed Soft Drinks, Food Pracessors, Wooden -
Furniture Manufacturers, Mectal Stampings, Paint‘napd Allied Products Manu-
- facturers, Concrete Products, Prperboard Containers and Boxcs. : .

” [ T
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‘. NIOSH MANUALS OF 000D FRACTICE FOR WONKERS (UAEFUL 0 SMALI, DUAINESS).

A

3

.. Nono as yet published and’ distributed; however threo (3) aro being printed at.
tho present timo, o o -
K How to. Gct Along with Solvents, :
, Cautlon—Inorganioc Metal Cleaners Can Bo Dangcrous. .
£ Working Safely with Pesticldes. , :
. The touowinano being written and edited:

]

Battery Workers—Prescription for Safety. g '
Good Industrinl Hygicnio Pravtices for Printing Industry.
‘}‘Ifglnétih and Safety Guidefor Spray Painting. .

n : .

Fibrousg‘Gl‘nss Layups, . ‘ o
" ; . Insulation Instaliation. * T, S
- - * 7 Mcchanlenl Finishing, . ¢ ! .
- " Rendering, o ' C M
‘ Epoxy Resin Processing. o e
; Tabpning. :
. Auto Body Repair. ' : : -

» ' Toxtilo Dd'in N . g
oy Bulk Pes chﬁ),Ap?llcnﬂon. : B S
“a - Polyrethane Foaming. . N o

. Elestroplating,
Soldoering nn(ig Brazing,

NIOSH TECHNICAL CONSULTATION ANTICIPATED IN FISCAL YEAR 19761
M .

K

Yolal funds

) Man-years (thousands)

. Direct consultation setvices (includes 10 man-ysars of reglonat sctivity)...... ... L eacann 30 o3 -
“ " Indirect consultation lncludSs technical lnfom%ulon. Ilhgmovy mvkyn)s,umy, efc)ooe N 1,83
Health haz* evaluations, ; *34 1,014
“Tota 9 3,840

<,

1 This reprasents about 10 parcent of the NIOSH anticipated budget,

.~ V..STATE OVERLAY @
A, Traditional State Programs

The states bore the bulk of responsibility. in occupatidnal snfety and health
prior to the passage of the Act. i .
. The earliest and best-known battles for workplace grotcction were fought over
. the removal of children from factories and the protection: of women in.the plant
¢ priority was jQatificd then as it is todny: witness the use of women and
i e. But often overlooked ig the bronder struggle that result
in court declsions that gainc rcqtz{g‘nition of a tvorker’s right to
cc, snfe tools, safe rules of condudt an warnings of special dangers.
. These were. 'ﬁ'hts contested in- the slow process'of attaining the passage of state
factory laws)In Mnssachusctts a report on occupational hazards was written in
1837. But passage of  safety law did not take place until 1877. Even today no
state covers all yorkplage hazards. .
Withdut question the early state programs; l?ven the ciroumstances of the day,.
resulted in ?cnt strides forward. The virtual elimination of the factory as a breed-
ing ground for contagious disenses such ns tuberoulosis rcpresented a great achieve- -
ment in the practice of public health. Progress was made in the -provision of L
mechnnical safety devices on machines and agsembly lines. c ) e
ith the passage ofworkmen’s compensation Inws and a series of court deolsions
broadening the scope of an employer’s responsibilities for maintaining s hazard-freo
workplnce, management began intense programs to. reduce accident rates and
insurance premiums. These prografns coneentrate on a linmitcd number of hazards
that manifest. themselves over &, short, period of time, Jgnoring the prevention of
- digenses that develop over long time spans. State programs re lected management
: Eriori_ties. They, were often divide .80 that the agency with primary responsibility
- andled management’s to%pﬂqg;, y: “‘safety.” Health problems were often handled
+- " separately by, tate Health Departments, who were sassisted by the U@itgd States
c Public Health Service, | . , A

§




136

Tho consequence has boen tho inauguration of “safety’’ pro;;mms that largely
{gnore thie health effects of exposure to toxio substances, harmful physical agents

and unsanitary catipg and clean-up facilitien. This ls ‘partloulzu-ly truo of cffcots
difficult to relate in & court of law to a specifio work situntion. :

» This resulted in “cduention” campaigns which, though p?x%rllo and ineflective

a5 methods of redueing nceidents, were far from harmless, : -

At the same time that these “sdfety” programs reached thelr height, in the 20

f'cxu's following World War II, many states began to experience a reduced rate of

ndustrial expansion. Tho few efféctive state programs increasingly werg petverted
from enforcement to technical and “educational” services—often on-site—whoso
primary mission was to ald the commercial developnient of the'state. They often
attempted te mimio extension services in other gectors. The successful services
had no ties with enforcemnent—aa in agriculture. . :

Even in ghe face of vast technologienl chnn‘;cs in the workplace, stato laws and
regulations remained largely utichanged. While new industries introduced un- .
monitored substances and agenta into the workplace every 20 minutes, standards
-were developed to control anly a few hundred of the roughly 12,000 chemical and,
physieal hazards to which the worker is known to be exposed. Cltations and court
action were replaced by “eonferenee, concilistion and pprsuasion.” Meager gains
‘mnde at the turn of tho century iere lost. Professiond created to proteet- tho *
workplace dropped to thé lowest levels of prestige nnd remuneration. Competent
men and women became demoralized and left the field. While most areas of
government grew tremendously in the states during this period of time, often
faster than in federal or local Eavcmment, most oecupational safety and health
programs atrophied. In 1968 the states emplayed fewer than 1,000 “Inspectors” |
to cover all workplaces. .

These Inspectors failed to provide either good enforcement or good ¢dueation
and technieal services. .

Thus hlstorlcull‘v, the barrier to action by government has been formidable.

The fong unsntizfactory experience of depending on the states to proteet the
workplace (iid not lead to o total rejection by organized labor of the stato role.

B. Colorado ~

Jerome J. Wiltiams, Area Director OSHA, was interviewed. OSHA beeame &
state program on March 1, 1974 and is commonly referred to ns OOSH. Prior to
the state take-over, Mr. Willinms' area of responsibility was Colorado and
Wyoming. His staff consists of one (1) Industriul Hyglenist and five (5) Compli=
ance Officers. It was estimated that ench of these six §!). individuals could inspect
sixteen (16) business establishments per month. Thia figure indlcates 96 establish-
ments per month and 1,152 per year. By actual count 916 business cstablishments
were inspeeted in 973; for January 1974, 80 establishments were inspeeted.
Standard Department of Labor publications and information availuble, but thls
resource was being phased out.

Greg Rogers, Director, Colorndo Oceupational Safety and Health Administra-
tion, was Interviewed. At the time of interview, the program had been In existeneo
only four (4) days. OOSH intends to hire 24 qualitied inspectors in 1974 and an
additional ‘24 in 1976. They are nk)rojooting 50=-100 inspeetions per week. The -
state program provides a “technical nssistance” staff of twelve (12). Six (6) make
courtesy inspections nnd the remaining six (6) conduct cdueational seminars,
Supposedly the technical assistance staff and the eomplinnce officers will not have
aceess to each other's information. OOSH has 4 library and films are available

' upon request. Educational seminars are planned. Standard U.8. Departmont of -
Luabor publications and information available." ) ' '
Richard Ayers, Dircetor of the Colorado Safety Assoeintion (n part of the
Denver Chamber of Commerce) was interviewed. Membership 340. The Colorndo *
Safety Council has full library services from the National Safety Council. Under -
the grant from the Department of Labor nine orientation ¢ourses have been con-
ducted with a total enrollment of 804. Of this total 10 percent were cmgloyce
« representatives and 90 percent .employer representatives, In May 1974, the
Colorado Safety Council plans to conduct an all-employee orientation pro%rnm.
This Safety Council has two industrial safety engincers on its staff, A publicity
campaign has been conducted and pinpoint mailing program to cmployeé%)s in.
operation to heighten the awareness of OSHA. Mr. Ayers stated that the urcil
. has n good working_relationship with ASSE and that adequate information is
. available. Plans for fse of Department of Labor grant ($60 million):
ne-day prientation course (nine completed). .~
4—one-day ttenching and excavation course.
4—one-day health and safety course. T .
4—four-day voluntary compliance course. : ; ' ’
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Curtls Foster, Reglonal Dircctor, OSHI):; interviewed. During tho eourso _ .
of tho {nterviow wo were {olncq by Mr. Stzmioy J. Reno, Regiounnl Program Direo- -+,
tor of NIOSH nnd his nsslstant. Sinco OSHA hng been taken Gver by tho state, tho
federal OSHA peoplo aro acting in nn overscer capacity. They hopo to aco tho

) stato_inspect ‘‘Iarget Industries” annunlly (meat pac mgd lumber and wood;
- trenching, ote.) and all other induatry at least onco every five years. Both Mr.
Foster and Mr. Reno felt that thero was ample Information nvallable for em- :
ployers to comply. It was stated that tho following assoclations are aetlvely In-
volved in assistanco to members and in tho ,Fnbllcatl(m of datn (Assoqlated Genernl
Contrnctors, Weatern Wood Products, Timber Products Manufaturcens, and
Mountain Stntea. Employers Louncil). : o
Tho unanimous consensus among all interviowed s that the information is thero
for anyono willing to' take some initlativo, Thero is assistanco availablo from
tho Stato Health Department, the Colorado Safoty Councll, various busincss nnd
. manufneturing assoclations, and NIOSH, Thero may bo an cstimated 400 to 500
‘“‘consultants” in the Stato of Colorndo,in the field. Data as to their adequacy
was not available. ‘This doea not count‘rcsourccs that may bo avallablo in the
stato’s colleges (not included [n tho survoy). .

C. Wisconain |

w' - William Redmond, Exccutivo Director of tho Wisconsin Council of SﬂfOtYi was

Interviewed. Membership: approximately 500. It operates under tho umbrelin of

the Wisconsin . Manufacturing Associntion, composed of 1,850 mcmp.om. Mr.

" Redmond stated that tho WCS has in operation an “OSHA Hot Line open to

colls from anyone concerning nll aspects of tho Act. If thoy don’t havo tho answer,

they wili make the effort to find it. Ono source thoir uso in gotting information is tho

Stato Health <Department. The WCS hag fuil library services of the Nntionul

Safety Council. Tho Wisconsin Couneil is conducting & enmpaign by mail to

slert those covered by tho Act of jts existence. Tho yellow poges of thp phono
_book. is their mailing {iat. .

It was utated that tho gonl of the Council, with regard to the Department of
Labor grant, was to rmcg the smgil employer (under 500 embjoyees). To dato
9244 pereent of the businessmen_M¢ending tho orientation coufse have fallen
into this range. .

Beginning Soptember 24, 1973, to dyte, tho WCS has conduoted 31 orientation
courses and has plans for at lcast 15 rhioro. Tho number of peoplo trained in tho
orlentation course to dato is 2,402, nveraging 80 per coutso. Other planned courses
under tho DOL grant: ) '

30 trenching and exeavation (ono day),
30 safety and heaith (one day). o -
7 voiuntary complinnco (four day). .

Tho Wisconsin Council of Safety feels that thero is adequato information and.

.~ assistance available. St

) John Zinos, Commissioner, Industrinl Snfety nnd Buildings; Lawless L.
Mollere, Chief, Burenu of Inspectors; Edward Otterson Chicf, Scctioh of Qccu-

ationai Henlth; and Dr. Georgo Handy, Stato Medieal Director were interviewed.

he State of W’isconsln has approximately 80,000 businesses covered by OSHA
employing two million workers. Thero are 116 inspectors in tho stato with n legui
support stafl numbering 21. ¥t i3 estimated by Mr. Mollere that each inspeetor
should inspect & mininium of two businesses per dny. This would indicnte that
approximately 4,640 businesses would bo inspeeted ench month, According to+
this estimate ench business estabiishment should bo inspected onee overy two
freurs. Courtesy inspections and technicnl nssistance aro available from tho state

{ this nssistance cannot be obtained clsewhere. Thero aro staff and laboratory -
g'nciillélcst available for medical nnd sclentifio ovaluation of particular problems
n industry. '

The ngconsin Department of Henlth and Socin! Services has writt&n o manual
on the Control of Hazardous Industrial Noise Exposure as well ns an ccupational
Health Guide for Medical and Nursing Personnel. Mr, Otterson stated that the
Employers Mutual of Wausaw and tho Century Insuranco Company are doing‘n
grent deal of work in occupntional snfety and health. The stote pcople do not feel
that there is adequato information and sssistanco avnilable. However, this state-

y ment was always necompanied by n plea for moro moncy. They fecl the problom {s
the inck of a decision ns to whether OSHA will remain federal or go state. There
arg the usual Department of Labor materials and information available,

Charles Dorgnwrofcmor. Dopartment_of Engincerjng, University of Wis-
consin, Extcnsion, “was interviowed. Tho Dcpartment of Engincering conducts
two-day courses relnting directly and indircctly to occupational safoty and hoalth. -

Aruitoxt provided by Eic: . ,
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Onc course dlreetly related covers the background hlstor{v
o tho OSHAct. Speelfic topics covered are: (1) Management for OSHA, (21)1 Tempeora-
\ ~ ture Streas, (3) Ventllation, ?4)‘ Industrial Hygieno, (5) Noise, (6) Other hazard/
v snfet{ topica a3 time allows. : . .
Other courses offered relating to safety and health are: .
Blasting_Conaideratlons and Techniques for Construction, -
Sewage Pumping Station Desigu. . ’
. Industrinl Eleotrical Design.
. Industrinl Eleotrical Safoty.
Crane Failures, ki
. Occupational Safety and Health for Industry.
. Constructiont Safoty. . .
Noise-Control in Industry (A Practical Approach),
. Safety in the Chemicnl Procéss Industrics, -
., Health and Safety in the Industrial Plants, .
.- Automation of Manual Manufacturing Operations.
. Recent Advances in Workplaco Design, .
. Meoting Product Noise Limits—-A Design Approach. )
. Qccupational Safety and Health Administration. . -
“ a5 Solving Problems Related to Qccupational Safoty and Health. oo
10. Fast Breeder Reactor Safoty. :
Mr. Dorgan stated(that the students attending the Safety and Health courses
aro safoty mon from la¥ge corporations. Ho or someone on the staff may from time
to timo visit o plant to help in'solving & ‘\Pnrticular Froblcm; however they receive
eriticism from other professionals as unfair competition when fees are not charged.
They can recommend qualified help when needed.
 An interviow was not conducted in the Federal OSHA office.

D. Ohio

’

and current status of

[
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State Government

Tho State of Ohio was looked at in the greatest depth. Its government provided ,
the most extensi®e services and personnel to industry in tho field of ocoupational
safoty and health,Jt provided the only planned and suecessfully integrated con-
sultativo Progrn the United States. As Mr. Bryner, formor Superintendent,
Industrial Commission of Ohio, stated, *Tho commission in essence Provldcs a
‘snfety man free of cost.’”” The matérial that follows was propared for this study by
state personnel and verified by IUD staff.- . ]

In cssence the Ohjo data shows that gven When actively promoted and offered
fx-cc,i few cmployers and very fow sminll employcrs avnil themselves of these
sorvices. o
Division of Safety and Hyglcnc's legal mandate as contained in Article 11
Scotlon 36 Constitute of Qhio “for theinvestigation and prevention of industrial
accidents and disenses”. This legal mandato is carried out through the following

means: -
(1) Industrial Field Service Depariment . .

A. By Maines, Supervisor, plus ninetéen (19) field men. Threo (3) Distriot Super- -
visors and sixteen 86) Safety Advisorsi This department . conduets safoty inspec- .
tions With fpllow-up recheck visits. Deviations from IC-5 code are written up on f

, survey form and given to employers a8 violations of State safety requirements. In - :
addition they make accident investigations of fatal and severe amputation injuries.
(2) Construction Field Service Department o ‘

Zanc Mickoy Sugmrvisor, plus nineteen (19) ficld men. Sixteen (16) men plus .

three (3) Distrfct upervisors. This department inspects construction job sites

throughout Ohio using tho Construetion Code IC-3 as their criterion. Thoy also
conduct accident invéstigations of fatal and severe. injuries. .

(3) Business and Public Agencics Department- _ :
Willlam Brumback, Supervisor, plus Sixteen (16) field personnel. Two (2) Dis-

‘trict Supervisors plus fourteen (14) Safety Advisors. This department inspects to

Ohio employers other than manufacturing and construction contractors. They nlso

mako adcident investigations for the purpose of finding the causes so o recurrence

of a similar accident type may be prevented. g i ;

(4) Engineering an“nduatrz'al Hygiene Department .

. . DeWitt Huffman, P.E., plus four (4) professional engineers staff this depart- . ‘
B ment. Fu?ctions: - < . S .
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() Engineering.—Thoy assist In complex preblems of machine guarding and
oitlxer engincering arcas llke struotural, chemical and clvil engincoring situa-
tions. . . .

(b) Industrial Hygiena Engineering.—This department makes surveys of
plants and other work glnccs to determine if there is a health hazard; taking
and testing samples when ncccssler. After recognizing and evaluating the
health hazards, they send control solutions to tho applicant employer.

(6) Stalistical Department ’ )

Frank Spanable, Chicf Statisticinn, heads up this department of sixteen (16)
cm&)loyccs. hey collect and compile data from Werkmen’s Compensation claims.
and man-heur report from employers: This informatlon is used to figure frequenoy
and severlty rates so gomparisons may be miade of other times and places to show
growth trends. Statistical and Cost Analysfs reports for scparate industrics and
individual employers. This gathered informatiomgives to those concerned the di-
mensions of their injury gro lems, {,e. Whit it is, Wheroe it is, When for the latest
five (5) year period, how it happened by agcident types'nnd the cconomie losses b
way of incrensed promiums which is a mirror imagoe of accident losses sustained.
(6) Safety Training Department and Fitm Library . , :

A. W. Meanoris Supervisor with two (2) employees. SupgvlsorsSnfoty Training
Course (12 session-14 subject course) is given to appliosfit employers and also
a ‘Train the Trainer’ week-long course given in Columbus, Qhio threo (3) times
a year. Training Department handies all training resources cxcc(i)t the mmépower
resource. Instruetors are compotent ficld personnel from the In ustrial and BPA
Departments. * . . ) o a
(?) Safety Director Program Department .

?
Charles Campbell heads up this dopartment in a staff funotion with manpower
resources provided by Indus{)rlnl and BRA departments. Small employers (under
500 employees) with- heavy. injury losses can enligt the services of the nfotX
Dircctor Department. It is an optional service with mandatory elements.

competent Safety Advisor is nsslgn‘fd to a compdny with Top Managoment,
Supervision and cmf)loyccs organized in a joint veature to materially reduce the
bhuman and economie losses. e :

(8) Safety Campa{gm-Awards‘ and Ohio Safety Congre . . L .
d I}ﬁ?crt Riley is Supervisor in a staff function. Scoﬁ Challenge”’ for particular
otails. ' N

. (9) Publications Department

gy *William Coulter is Director of Publications and he has nineteen (19) employees.
“"’"“13" ', Sce “Challenge” for ditics as Shipping Department, Art Department, Photogra-
- pher Department, Printing Department. In addition, this department creates,
‘ dcvcl(igs, produces and distributes speeific accident prevention programs for
' Qhio Employers. They are “Pntt(}?f for. Progress for Manufacturing’’, “Cisco for
: \:t Construction quustr¥” ‘“Roagd Nlap for Safety for Motor Carriers”, ‘“Trece of
+ &g’ Life for - Horticultdra Tndust ", Programs for the Foundry, Restaurant and
- -§chool shop safety industries. '
* The Sugcrvisors of Departments listed above c%fnx‘)'oso the executive Staff

along with Gary B. Bryner, Superintendent and Willlam Murphy, Asst.
. Superintendent. .
‘ INTER-OFFICE COMMUNICATION L,
To: Howard RE Hague, Jr. : ‘ - MArch 7, 1974.
[P From:.Gary B. Bryner. :
R Subject: Number of cothpanies serviced monthly. ‘
R : - Industrial ficld services departmenti ... ..o oo . mmmmmm—nm———— 1, 600
Yoo T Construction field dervices department. .. .. ... _._. Yimeeanaa w--- 1,702
* Business .and publie)agencies department_ . ... . ______..___ 1,678
Engincering and industrial hygigne:

Publication department (See nttncge A

Training departinent (Sce attached. J#2))
Size of compsanies in the. State of 0: o . .
OVEr 500 - o e oo e e e e 730
Less than 500. . ... Lo ___ e ;e mmmeecmmmmm——————- 181, 845
Less than 100. .. __..___ P Nvmmmicmmmmmnamenesmeomcmmeamaan 178, 010
Less'than 50 ... __.____ pmmemmeam——— rmmmmmmmeemmme—e..deea 193, 081
° Less than 20. . o e cam—aa———— 159, 205
p Tllbc7nbovc information is the estimate from the Bureau of Employment Services
or 3. ' . B ’
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Publications number distribufed/per year
Monitor .o cmcceaaaas me dmmmcvramcatacdacarcannsnaae 2 400,000
Pattern for Progress (For Manufacture type businesses):
' a; Balety talk gUIdeS. . eo o e e e emeccmmc e aeaae veuw. 100,000
b) Supervisors cheok Hot8eeane oo oeeecen eecmemaemaa 100, 000
c) Posters (monthly)a .o .oooicanae P, Vecmcaenammes 960, 000:
d) Streamers (Monthly) . .o oeoomcciccmcmaccccmr——. 660, 000
e) Bupervisors wall calendars. coce oo ccccecaccncaan e-= _ 100,000
{) Employees reminder calendarSac e e cceecaans mme—m—. 6, 600, 000
CISCO g) Supervisors booklets (AVEIAEE)ceaeccecauacccacann. -~ 109, 000
For construction industry, on specific order:
18 different craft snfety rule books (average of each)....: 15, 000~
General management books..... N mmccscocmcaann-e . °7,000
-Construction wallfalendars for supervisors 30, 000
Employee réminder calendars.... .. . 850,000
Hard hat.deonls: cee e concemcacaaas 100, 000
Crane signal card and/or f})osters-- - 10, 000
18 posters (adhesive) all different. . cccecccncaaanan = 20, 000-
Warning stickers (4 different) that is, guard rails, ladders,
lockout, welding tank stickers (€2Ch) e qc e ccccccacaaua- 25, 000
4 streamers all different 30 inches by 10 inches_.__..__..__ 10, 000
Roadmap for motor carrier safety (truckers and dock workers): .
Safety talk gulde. oo ERERC 8, 000
12 POSE OIS o e e e e Y 960, 000
Employee reminders_ .. oo cocoeocuemeaaceaceacaaaacan 1,800,000
Supervisors wall calendars. oo cv oo o cmcm e 10, 000
Stiokers, dash. board. - - - e oo o... Te-- 720,000
Special warning stickers (average) . ... ...._.___ demamman 20, 000
Safetg spots for broadeasters (radio and TV) (for all employees):
afety rule books. . oo oo iaaaaaaa emmamam— 2, 500
Warning stickers. .o naaeao-. feccccemcccccccecamemaaeaa= 25, 000
Posters____._.._._.. emeeeeeesemaceessesesesesceseaen- 24, 000
Studio ca ncﬂ;y ....................................... 400:
V BOOM . iicceccccdmcccccccoe————- 3, 000
TV BOOM e e e e ctcmm——mm 3, 000
Cable tents. ..o mccmeeaa- ————— 10, 000- -
Serving safety for restaurants (on specific order):
Safety talk guides o oo e ecmmcccocccea 20, 000
Posters.oc e oo e mmmecmememsmmmemm~mmmmem———— 100, 000
Tree of life safety program for arboricultural businesses (on
specific order):
Safety talk guides (covers 5 manual numbers) ... weneeooin 2, 600
Posters (ndhesive) c v oo cce oo e e ce e ccmccec——e 50, 000
Warning stickers (adhesive) e cmeccc oo o v caagoaaan- - 25, 000
School shop safety manuals—edueational booklets (uvern 65- . 4, 000
Industrial good housekeepinga e ccccecccccccccccceavanas B, 00
Foresight for Eyesight_ .. .. _______ mcecmemmmmm—amam—— 5, 000
Fire Safety in the Small Industrial Plant_ .. ._.. 4 5, 000-
Hand T0018. v oo accccmiecccieocacaan R 5, 000-
How To Work Safely With Air-Powered Tl ......____. 5, 000
Welding With Safety .o oco oo oeiecmccpcccacccccameaa b, 000
Guide to Safe Operation of Woodworking Machinery- ... 5, 000
Safety in the Manual Handling of Materials. .. ____ .. _.... 5, 000
Safety in the Operation of Powered Industrial Trucks.. ... ~ 5,000

Specinlty printed materials such as: . .
Emergency telephone ‘stickers, artificial respiration, crane

. gignals; Warning stickers, and so forth (average total).___ 200, 000

A new specific Foundry Safety Program is being developed and will be ready
about April or May. ’

None of the above includes administrative forms, either internal or external,
nor any display work, fair trailer or Congress decorations, etc., which do.

Respeetfully submitted,

Wirtiam 8. CouLpsr,
Supervisar of Puljlicalions.
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m 1972 1973
Numbaer of tnlnlnf courses given........._.. - 90-
Numbsr of ugm 8 classes in the courses given 111
Rumbar of individusl aniployars served._. . ... uz
Numbar of Ohilo supervisors who recaived (e
training course...__._.... et raenennanse 2,735
Number of men ffom private industry trai . .
trainer” instructors tulnlng conference,..........cce.n....0... 40
Numbar of employers essisted in trainfng their forkliit [J:1 11 ]2 TN, 335
Numbaer of farklitt oparators trained (total). . - o 7,944

. . - APRIL 4, 1074,
Recapituiation of 273 questionnaires, directed to health laboratories throughout
. ngust;:.‘w of Ohio, ta determinc laboratory capabilities related to ©ococupatiorial
@ .
Totals listed under each item. number indieates total number of partipipating
laboratories pcrformlnI; that particular service, .
Do you ‘employ the following analytical equipment?
1. Gas chromatogrophy._ ... 2 7T U7 T
2. Atomio Absorptfon .l ZT11TITTIIIITTTT T mmmm e
8. X-ray diffrnotlon.._ .. ___ 1 T1ITITTTITIImmmm e
4. Auto analyzer_..___________TTTTTTmmC
5. Mass spectrometer. ________ . _"T777"
8. Electron Microscope.- ... ..
7.Other..________ s [ TTTTTIITITIIITIIe
6. From whom do yowreceive samples and s

et 1. Safety Personnel. . ____________ __
. »—-«M;&ustrial Hygiene Personnel

6. To the best of your knowledge, what is the }HB}M
you for analysis?

1. Process (Productlon) evahintion and control._______________..______ 25.
2. Environmental air or water poliution evalvation or control. ... .. + 28
5 3. Workplnce (industrial hygiene) evaluntion or controlea . ____.__ 19
4. Medieal....__________ F e e e LT 239
S 19
7. Do you perform analyses of;
\_ 1- Biologieal speeimens. ... _________ . ______._____ 211
2. Water.samples._._________TTTIIIIIITIIIIIIIII e hl
8. Alr Samples...__________ Tl - 19 '
o L .
8. Do you perform the following clinical hematology or chemistry analyses?
\‘f .
. Planned*”
Routinsly  occasionally Never fot future.
Blood(mum: )
0l. Hemoglobin............... . 235 5 18 1
02. Hematocrit..... .. .. 234 4 18 1
03. Whits bload cell count. 23U 5 18 1
04. Differential 234 4 19 1
5, § 233 7 18 1
23 12 22 1 -
" 200 13 28 1
181 29 32 1
191 18 34 1
164 23 4
235 6 18 1
226 10 20 1
234 6 .18 1
\ 235 - - 4 13 2
\ .
k 69-3386—76-——10 N

' \




: . 9. Do you pertorm thc following analym wbich may' bo used a8 biologica‘t .

- 2 -

sereoning testa for hnzardous exposures in the workplace o
o . < . Planhed for
. Routinely . Occasionally Never. 'tulur: ) i
o1, Blood lnd.............-......................... 13 : 30 186 20 -
02. Urine lead. 1l 31 164 21 !
. 03, Utine-ALA...5. .9 12 178 17
-8, Bload mlrcury -1 12 184 14 .
os. Urine m 8 17 180 15 .
Blood mboxyhlmombln 16 - 40 182 14

07. Blood t30niCan v uas o1 14 182: 15

03, Urlne arsenic. 9 13 179, 18/,

09, Urine thnlllum... 2 4 193 9

10, Uriae phenol . 4 3 194 9 N

11, Urine fivoride boe ] 4 180 10 -

12, mdull cholinesterase. ..., O 7 . 17 175 18

13, Plasma cholinesterass, oo 15 - - 24 163 2.

=y 14, Other (spacify)..... : . 1 4 93 3
10. The following questions relate to analysis of industrial hygiene samples: [ "
. . s A ’ ;. . . !
Yes No
) M v @
Do you coltect alr (atmospheric) sam rlls or make fle]d measurements?....... 16 .9 :
Do you provide clients with elr ump ing lnstrumcnl:?....---.....-.,........ 8 - : 2
11. Do you spcciﬂcnlly analyze or evaluate: . _ - -
- - [
Planned
Routinely  Occasionally Never for Tuture
() ° @ (&)} .

Filter samples for: . , . *
01. Total dust. 8 . 6 . 200 2 -
02.SHicadust, oo cencecnnnacccaaaaaaen tecene 6 7 200 3 . ’
03, Asbestos fibers. - : 5 6 - . 201 5
04, Cotton dust. aee 3 5 202 . 4
05. Lead. - 7 12 194 4 ;
06 Olhcr heavy motals. ccceeeenn.-a- Gnaaneanencn 1 13 190 5 =

Baryltium. 4 5 - 1 196 . 5 '
08 Qit mlau.. 4. 5 200
09. Fluoride ] 9. 19%6 4
10. Coal m plleh volatiles. . 3 4 199 | 7
11, Chargoal tubes fo organlcsolvent vaporm . 3 6 199 ‘5
lmplngcr :amplu for . : o
nates (TD1, MDI end othlrs)-.....,..... 4 2 201 5
13. A¢ ld mlm....-. ................... anean 6 4 139 ) -
14, Aldehydes. ... wedecvanaananss [ 3 3 . 202 4
15. Dust counts.... . 3 4 202 .5
16, Mercury... - 5 < 6 , 198 4
17. Other sampies not iisted ebove Gpacify)........ 3 2 178 -3
, " . booe
12. Do you provide preweighted cassettes and analyze for: N ’
v . .  Yes ' No
~ L S v S U @
Total dust : ; eanet e Lo S
. Percent fres Silice ra . : .o 8 213

igi& Do you take samples for evaluation. of air pollutants? 1. Yeéﬁ 16.-2. ‘No, Lo

3 . -

O
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~14. Do you analyze environmental air samples for the followdnig air pollutants?
g T e g g e ')
Ll : : _fﬁ/muﬁm!y Occagionally HNover ro';'ﬁ?:?&‘:' L
- - n — n ~— 37 "iﬂ
. L. Carbor Qi o0 - i e
¥ Farhen monodde P 7 ¥ 7R S
"3, Hydrocarbons. aeoeeszes 1 ~ 6 206 . * - A
4. N0, BRI 3 ] 00 . . g
| 5,50, 9 N — 6 9 205 0k g
6, Photochenical oxidants. .22, 8 7 06 . 5
Yos * Na.
s " N U] @
15. Do your perform wotkplace fioise level monitoring? . 0 5. oy o
16. Do you perform environmenta) noise evaluation?, : P e X 9. 228 . L
17. Do y'r)ll:m ave squipment which can measure on-3iie ncise fevel (J5A) over an 8-hr s 227 .“‘g
i 18, Pidase indicate if you would like a copy of this compifation, i S E A
) ToraL ‘PArTICIPATING LaBoraTORIES (273) BY CoOUNTY
_Adams, 1. ‘ Hamilton, 20. Muskingum, 1.
Allen, 4. Haricock, 2. Noble, 0.
" Ashland, 1. Hardin, 1. - Ottawa, 0.
* Ashtabula, 3. Harrisop, 1. # . Paulding, 0.
Athens, 3. ‘Henry, 1.° Perry, 0.
Auglaige, 1. . Highland, 1 Pickaway, 0.
Belmont, 3. Hocking, 2 Pike, O.
. Brown, 3. Holmes, 1 Portage, 1.
<Butler, 5. Huron, 1 Preble, 1.
Carroll, 0. ) Jackson, 0 Putnam, 0, -
Champaign, 1. Jeflerson, 3 Richland, 4.
. Clark, 1. Snox, 2. Rosg, 1, >
Clermont, 0.. Lake, 5 Sandusky, 0
linton, 0. Lawrence, 1. . oo Scidto, 0.
Columbiana, 5. Licking, 3. eneca, 0. ]
Coshocton, 3. :Logan, 1 Shelby, 1. v
- Crawford, 2. Lorain, 6. Stark, 7.
Cuyahoga, 50. Lueas, 16. Summit, 10
Darke, O0.. Madison, 2. Trumbull, 3
"Defiance, 2. Mahoning, 6. Tuscarawas, 0. ,,
Delaware, 2. Marjon, 3. nion, 1.
Lrie, 1. ~ Medina, 3. YVan Wert, 1 . -
Fairficld, 2. Meigs, 2, inton, 0
Payette, 1.© - Mercer, 2. Warren, 0. o
Franklin, 35. Miami, 1. ‘Washington,"3. .
i - Tulton, i.. ) Monroe, 0. - ayne, 2. c -
" A Gallia)'1. v - Montgomery, 12. Williams, 1. :
Geauga, 0. Morgan, 0 Wood, 5.
Greene, 2. Morrow, 0. Wyandot, 0.
Guernsey, 0. " .
. . ‘ ) "- The Ungversities . ) - ' ( -
In June, 1974, the Labor Education ind Research Service of The Ohio State .~ .
University contracted with the U.S. Department, of. Enbor to “Démonstrate the . B

- feasibility of encoura;

g1

extension program to

;;aim‘ng'for about 4,000 e
rther provided that state empl

Full Tt Provided by ERIC
P R
ey

mploye

voluntary compliance by »
velop, conduct, and evaludte job safety and health
es and employee repregentatives.” This contract
oyees would be utilized by The
and Research Service as instructors in the program, which w.

to be offered only to persons.in the State of Ohio. _

ing\a statewide university

Labor Education -~
 originally designed
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Because of thepuccess of this program and its potential -application: to small
business, it is described here,, - .
A series of unanticipated events centering around a change in state administra-
" tion culminated in an alteration of the close working relationship betweed The
Labor Education and Research Service and the Ohio Industrial Commission’s
Division of Saf\et,y and Hygiene and the Ohio Department of Industrial Relations,
The heart of ‘the program is a ‘hazard recognition'’ course utilizing audio-visual,
educational television and programmed learning material. Tests of the first ma-
terials included & small number of small businessmen. [Flexible and able to be
tailored to.spfcial needs—one hour to four weeks of injtruction is possible—it
provides an excellent pattern for the utilization of established extension services.
. Still another effort was the now defunct Ad Hoc Occu‘%nt,ionnl Safety and Health
Task Force. This coordinating bod{, located at Case-Western Reserve School of
Medicine and funded by the State Health Department, coordinated efforts By state
agencies, the federal government, Cincinnati, Case-Western' Reserve, an Ohio
State Universities, management and labor. A key report, written by the staff of
the LERS at Ohio State University follows. 3

5

The federal input was from NIOSH, since the members wanted to distinguish

this effort from OSHA enforcement.. e
The Ad Hoc Occupational Safety and Health Task Force
_REPORT ON. AREA OF RESPONSIBILITY NO. 3

Area of Responsibility Task No. 3 was to survey:

(n) Educational Services for activities of county agents.

(b) Educational courses and programs including those of education and agri~
culture and state universities. .

There are 114 colleges and universities in Ohio. Of these, 76 are four-year insti-
.tutions, and 38 are two-ycar colleges. Of the four-year institutions, we surveyed

the 10 with Schools of Engineering, the 15 members of the Ohio Council on Higher-
Continuing Fducation, the one Agriculture Extension Service, and the one Labor-

Education and Research Service. We surveyed all 38 of the two-year colleges.

Four-Year Colleges and Universities

Four-yenr colleges were surveyed by telephone. Responses are given in Appendix

Credi! Programs—Engineering

Surveyed were the 10 institutions with Schools of Engineering. None questioned
had a major in occupational safety and/or hesalth, but 6 of the
courses on a regular basis: Akron, Ohio State, f)ayton, Ohioo University, and

Miami University. The total number of students taking these courses last year-
was- 300. In addition, Cincinnati offers courses sporadically, and intends to.

institute a regular program for engineering majors in the near future. -

_TasLe I.—Courbes in schools of engineering

School Professor offering course
University of AKron.-..._.ac-cucccc----ww. Paul Dunham, Milton Wales.
Case Western Reserve. .o ccecococacacaaann
‘University of Cincinnati...cccocecccaaacana- Max Brown, George Mueller..
Cleveland State University. - ceecaccaaa oo :
University of Dayton. . cccecammuaiaaaooe Philip Patrick. :
Miami Univ‘ersit?' ......................... Ronald Treiick. ,
Ohio Northernh University . - .cccoeoceooaan -

The Ohio State University.._.-- - -- Thomas. Rockwell..
Ohio University .o ciccevcaccccmancan -. Albert Squibb.
University of Toledo ..o coecamaiaaaaans E. D. Florence.

5

schools do offer
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Credit Progr&ms——O_ther : . . .
Next fall, the Firelands Branch of Bowh‘ll:l% Green State University is instituting
-8 major in environmental technology. Faculty is still belng sought. - - - s

-Continuing Education . o , : e
N (Continuing Education data were ob®ined from The Ohio Council on Higher
Continuing Edueation.) -Four institutions, Akron, Dayton; Ohio State, -and
‘Toledo, offer;occupational safety and health instruction on a regular basis in' their
-continuing edugation program. Three others, Cleveland State, Cincinnati, and
Bowling Green, have at one time or another ‘co-sponsored programs with logal
- -safety cQuneils. . : : )

TABLE IL—PROGRAMS IN CONTINUING EDUCATION A
e " . " Program o Instructor Participants
Akron, ... . - Bil) Miller, Harry Melnery............. . ' 65
‘Da{tnn ..... ) Philip Patrick. ) - . 982
-Ohlo State (LERS) ) Staff..... . y - 8,
. Toledo, «w~- E.D. Florence.. i - 100
1 No data. V ' v b“‘

Continuing Education—Agriculture - : .

In 1971, after the passage of the law, the OSU Agricultural Extension Service
-offered approximately 30 program designed to acquaint agricultural employers
with the provisions of the law and their responsibilities under it. They also present-
-ed some radio announcements, dealing mostly with recordkeeping requirements
under the law. J R ,

Currently, the Extension Service is not involved in programming, Current
information on changes, standards, etc. is provided to the County Extension . _.
Aants, as is information on record-keeping requirements and procedures. :

irector of the College of Agriculture’s health and safety activities is Professor - ., -
Wilbur Stucky. He is responsible for keeping the county agents informed, and
has more detailed information on the kinds of programs they have run. -

TWO-YEAR COLLEGES

Thirty—eight two-year éolleges were surveyed by mail. Respopses were received
from 28. A complete list of Ohio’s two-year co eges is given in Appendix II. .
The responses to our survey and the list of respondents is given in Appendix III. . 9

. Credit Pfogram_c .3

Eleven two-year colleges offer credit instruction in various aspects of occu-
)&ationnl safety and/or health. Enrollment last year ‘was approximately 300.

0 schools offer a major. R

¢
- TABLE 111.—2-YR COLLEGES CREDIT P_ROGRAMS
. : . ' Participants
School . - ' . : Faculty (last year)
b Nruskingum LYCER (1 I ) R.L. Gitbert, Daniel Hohreuaoeeo loien ... 21
Gincinnati Tech_________ 7~ TTTTTTTITITT T Wm. G. Rhein... 4
©Ohio College of Applied Science.... ... George Mueller___ ..~ ~-"""7 30-40
Cuyahoga Community College—Western Galo Blanko, John J. McBurne 1)
Terra Toch... . : James R. DeVolder 7
Belmont Tech. ... . _0 - T TToTTTToe e John M. Boye Slg
Stark Tech Wm. H
18
13
35
41

1 No response.

B | 148 |
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Contituing Education - I 1 <l
Ty In addition, 13 schools offer instruction in octupational safety and/or health
n their continuing education .programs. Enrollment last year was approximately

700. .
N TABLE IV.—2-YR COLLEGES CONTINUING EDUCATION PROGRAMS Vo "
; i i .

. ¢ [ . . _ Participants.

Sthoot Faculty ™ =~ - ° (last year)

‘Terra Tech [ .. James R. BaVolder. o ._...: et , 52

S SRR T (1, Columbus Safety Council 100
Columbus Tech. ........ ! i Russ Putney, Pater Schml 140

- Ohio Univarsity—Chillicatha i wemnmawd Charles OVOIlY. .cunn..n - 13
Ohia University—tancaster. ———— ISE Athens faCOIty. .. sreeeecacnaacrannan - 18

. Miami Onivarsity—Middietown. .. cooeromnmancanna- David Trefick.. - .3
Jefferson Cit T%ch Institute e e ceceaa e Joseph Osvart......... eieeeuwiennneneres 17
Muskingum Tec Yia. . R.c L.. (tiublrl. Danizl Hehr, Russell L. - 60

" .. Compton, - ] .

Cincinnati Tach.._._. P ) Faculty from apprantice committees. . .. + 200

¢ Ohio College of Applied Scienea.._... . .oo. ool George Mueller. . eeieiemcaiiiaian 30-40-
Cuyahoga Community College—Matro_ .. e NOLYSINA. e o ecmaceaeaaea - 80
Cuyahoga Community Colisge—Wastern. do.... . 50
Youngstown State. . oo v eeimiiaeineieii e et aamaaaa [ T, 150

9 ﬁnllede‘s stated that they offered no caurses and had no plans to do }w

CONCLUDING REMARKS

In general, our survey of occupational ssfety and health education revealed -
mixed progress ::g‘l‘d mixed proscl)ect,s. here is o growing awareness of the occu-
patiohal safety ‘#nd health field amoNg eduéators.and students. A significant—
though by no means satisfactory—number df courses and programs are being
offered, over 759, of those taking courses were employ¢es in programs co-sponsored
with the Ohio labor movement and LERS, andgomg¢ schools plan either new: or

- expanded programs in the immediate future. Table V sliows the summary results
of our survey. . -

TABLE V.—OCCUPATIONAL SAFETY ANO HEALTH EDUCATION 5N OHI(N

institutions Students

. Credit programs: ' . N ' .

 BYT COIIEES. e e meeenaecacemema e mmaneaane e mnmaateaa 7 - 300

2-yr collegas . 1 B 300

L - } Vs 600
Cantinuing sducation rams: : '

8 rgnlleﬁe____.pf?_g _______________________ eevoareoone———n . 4 5,071

2-yreollege. oo olimacacaes emecrenma—nn ammeemmamnsncsameanasrenns 13 700

Total R P ‘- Toon 5,771

Major problem areas are apparent, however. Although the geatinuing education

- effort is by far the largest component of occupptional gafgty a.lth education

in Ohio, total numbers are still minuscule compared wjth th& total size of the

Ohio work force. The reliance, in smaller programs, on fommunity and business
personnel as faculty raises doubts as to the quality of inktruction. This points in

the direction of an additional problem area: the absence &f any program designed

_ to train qualified instructars in the field, and the abserice of any concerted effort

: ] to develop instructional materials.

Projections for the future do include some steps designed to improve both the
. quantity and the quality of occupational safety and health instruction. In the -
area of credit instruction, two schools not now offering courses plan to do so next
year; and two schools—Columbus Tech and Bowlipg Green-Firelands—plan
to have associate degree programs operative by 1975.¥ T .
In the continuing education area, the Liabor Education and Reséarch Service
¥ at The Ohio State University hopes to initiate by summer a major program in
‘ ' public education through WOSU-TV, a major program in hazard recognition and
o , the training of hazard recognition instructors. These programs will mvolve the "
cooperation of the major state ngencies having occupational safety and health
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" raren there are. approximately -25,000 businéss, egtablishments covered by
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“tospondibilities. Another proposal designed with the cooperation'gf: the Divigiop
- “of Safet; and Hygiene has been s‘ubmitted'/’tb-theiOhio'Boa'rd- of .Regents, This
proposal covers safety: and health edhcution;»})rograms througliout the state for
' oyees) in- manufacturing and con~. :

small’ business employers (less than 500 emp.
‘structions - v T PR
NSCasnd OSHA : N N VT el ’ A - Kl
Joséph Wolfe, Ohio Safety Council, was interviewed. They have a manifactug-
- ing membership of 450 with jurisdiction 4in. Central: Ohio’s eight counties; ‘I)lé IPIIXS
81 3
most ‘of which are employers of lesg than 500, Under the Departmentiof: Labor )
- grant: there are to. be 67 courses offered—=840 students have been trained to date .
-with a goalof 4,000, ~~ - -, ., . g s i T v b
‘The 5hio Safety. Council has access to the National Safety Couneil: brary and
facilities: Mr.. Wolfe felt thiy there was adequate: informsation available. . ¢
Peter Schrfidt, former U.S. Department of Labor OSHA Ared Dire@tor in .
Columbus, was interviewed. Aren of authority: Southeast Ohio consising of 37 - .
counties. Stated'an estimate of companies inspected each month at three perman j -
week with a staff of 18. This woul indicate 234 inspections per month'and 2,808 - . /¥
pfeﬁ‘ year. Little-consultation or informution of any sort is available from:this , .~ .~
office. - . S ‘ T e

P

. VI, CONCLUSIONS - * .. * N e
. Our study covered on-site and off-site.services _ppevided by tradg associations;

professional and lay organizations, the federal government, stat government,
_and university extension services and educational programs. In-di pth studies in:
Wisconsin and Colorado and 1 case study of resources in Ohio were made. RIS

: rade associations are providing uneven coverage, but in great variety and
often with detailed on-site assistance. Given the hature of these groups, we believe
that they are responding to constituent demand for gervice. : o ‘

No systematic examination of materials, for example, was made. But in the:
course of doing the study, the investigators were exposed to much 'material of a
very high caliber. R

1‘?0 attempt was made to examine the quality of service. In terms of quantity,
however, everyone of those surveyed were doing something; most were doing
something substantial. If many were not providing direct or indirect on-site -
service, this is probably becausé of a lack of demand. ™ . -

Profesgional and lay Stganizations are responding to the impact of OSHA in
similar fashion: anticipating constituent or market demands. Active—and sub-
sidized—promotion produces large numbers of attendees at » OSHA-funded ) )

. National Safety Couneil seminars. The initiative came not from the a epdees .. .«
but from OSHA and professionals in the Council. . v e
- Without promotion, the American Occupational Medical Association needs to
provide very little. Consequently, they do very little. The hygienists and safety
speciahﬁtsl _,through their organib:monsr have organized referral serviges that
literally “blanket” the nation. They actively promote .these services, in part,
because of the need to promate the commereial services of some members. .

Bach. of -these groups is free-standing and uncoordinated. “E¥en the OSHA-, -
funded programs are not related. Thus the seminsars conductediby the American
Ig_dustrml Hygiene Association are not related to the Nationdl Safety Council
effort, . ' . ) - - .

None of these programs as a group are at all related to federal'and state govern-
ment consultative services. The AIHA® services utilize university resources.”
However, the utilization is not systematized on any kind of state.or regional basis.

The OSHA-funded community college experimental progrant was not studied,". S
but we are unaware of any conseious relationship established befween this program s
and any .other. - .

© OSHA materials are available but in very limifed quantity. OSHA off-site
consultation is-——ns arently—not in great demand. Esseﬁtinll , the skills that -

" can be offered by gHA are in the area of what is required and not how te-meet
these requirements. ' : - ) Ca 3

The NIOSH activity has gregefromise. This organizatign%an provide infor-
mation—on-site—on how -t0 me#t-these equirements. It can supply technical
services on-site. The difficulty is that here: again the effort is free-standing;<pash- -
fully offered, and painfully inadequate. : : e

A long tradition (fifty years), a corporal’s guard of technicians and g handful of

- Pamphlets and film strips do not make a serious effort. It is essential {0 point out,
. w - N - .
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however, that a cursory exnmin@%ﬂ{ﬁeir‘ materials shows that they fit the

, needs of retailers and others usuallyTiegleeted. - .

4 The state governments in Wisconsin and Colorado may be able to develop
effeotive on-site services. At the time of the study they were just becoming dis-
f'nt(\n%cd from the traditional programs and were nd{ust.lng to new cnforeement
roles. However, one thing is clear: any employer wan lx{}; consultative nssistance
could have it. The existing resources—partieularly the University of Wisconsin’s
engincering extension service—were underutilized. . ty

) The historic expericnce of the states—demonstrating the inability of an agency
. to maintain both enforcement and consultative services—is an important lesson.
The pattern established ir Ohio offered us a clear model for state-federal- rivate
scctor efforts. It was a elear break from the traditional, compromised stato
program in which enforcement and sérvice are combined. -
It is unfortunate that purely polit ciroumstynces have truncated most of
_ that program. But ‘the lesson was learned and it is worthiwhile to resonstruet its
elements here. . - o .

- A *tgsk force” (funded bX' the State Health Department) had been cstablished .
to coofdinate the effort. strong state governincnt ageney (Ohio Industrial
Commissjon)—freed of any enforcement responsibility—provided broad:ekilis,
facilities and-funds for an, aggressively promoted, wide array of fickd serviccs
for every possible kind of business closel coordinated with the federal government,
the universities (partieularly Ohio Statc University) and other community

_ resources. The Department of Industrial Relations provided close support from

©. . the Governor's Office, other state ageneics and gond lialson with federal agencies,

. 2" ““1gbor and managemert. . . ’ v
- The demiise of the program (the “task force” no lonfer exists) teaches us that

politieal ‘continuity Is a critical factor in terms of the long-term viability of any
pattern of consultative services that may be ereated. )

. . Mr. CLayman. I feel I am in a very strange role this morning,
Mr. Chairman. I am in opposition to your point of view, and that 1s
extraordinary for both of us. I have recognized tligt from the beginnin
and I stilk recognize in spite of your sponsorshipfof this bill, which
oppose; that you indeed were the original sponsor of the original bill
in the House, and that we shall never goxge,t, yecause we have attached
that much significance and that much priority to occupational safety
and health. ’ '

When you know that, as’you do, Congressman, 1 suspéct you may
understand our sensitivity in this field. It is almost sacrosanct.
“Plegse don’t lay any hands upon it.” That is pretty much our
attitude. It has become almost an emotional reaction, and yet there
is ragionality behind it, though ‘I deeply respect your point of view.

Now, we are not opposed to the bill because we are oﬁp‘osed to
_ consultative servives. As a matter of fact, and oddly enough, not the

representatives of small business, the many institutions which repre-
sent them, not.they, they didn’t come forward and ask for more
money for educational services to small business. The industrial .
uniorr department did. As far back as 1972, over and over again ,
since we have appeared before the Appropriations Committee and
this, committee, we were for+education and consultative services.
And in the main, we didn’t entirely succeed. . .

Now, why are we distressed that now you are suggesbini in your
bill contsultative services? We are distressed because we | '

-

A}

think you
are putting it in the wrong place. The tool, a sound tool, is being put -
in the wrong hands: The cop, the police department is not really the- -
place—normally—where you can anticipate sound education and.
“sound consultative services. It is not part of the psychology of the: -
policeman on the beat. It is not part of the psycho ogy of those who

,¢ enforce the law, and your bill puts it there, and it disturbs. us.

-

-

. . co )
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Now; when we ori%i'nally, together, over great opposition, built the
bill that became the law of the land, we did think about consultative
service, Mr. Congressman, and you were a good part,of that, and we
deliberately and with malice aforethought, as it were, we dehberately
put®t in NIOSH. We deliberately wanted to strengthen and einphasize
and_particulare the enforcement end in QSH. ,» and we set up
NIOSH as the & erimental besis, the research basis, the medical
research basis, plus specifio technical services,

As a matter-of fact, in fisenl year 1976, NIOSH will spend roughl
about $3,800,000 for one or another form of consultative services. Wa
did that; wesset that up in that fashion so~—your argument has been
and T think it makes sense—that the original act, and you as sponsor
made sense, the original act carefully, in general terms, defined the
jurisdiction of each one of these agencies. Now we are saying, né, let’s
change it around. Let's make the policeman an education. Our fagr
is that this wep’t work. In addition, and un£ortunutely, if I under-

“stand at all pelitical {)svcho'logy, what will happen ultimately, not
immediately, what will happen ultimately is that OSHA, if we do
what is being siggested in t}})m bill, OSHA will become more consulta-
tive than it will %ecome‘\ enfercement, because that is the easy way

to go.

End we all, I think, understand that. If there is a choice, in political

- terms, if there is a choice, an official will g0 to consultation. Consul-

tation is not the road. As was said by the previous testimony, we have
had 75 years of consultation, almost exclusively so. That is what
happenefl in the States: almost no enforcement, almost all consultation
in prac¥cal terms. : ) .

ﬁu. DanizeLs. Juke, will you yield? : _

Let me clarify the contents of my proposed legislation. My bill
specifically provides for a separation of compliance and consuliative
personnel. There is no mix between the two. Now, if you feel that m§
Interpretation is wrong and that your interpretation is correct,
would welcome any amendment that you propose to submit-to me to
gke sure there is no mix. L ‘ : -

Mr. CLaYMAN. Congressman, I am suggesting that as night follows
the day, speaking strictly in- political terms, give them a few years,
experience will dictate that the principal emphasis and the principal

money, which is important——

Mr. DaxieLs. Would you be surprised to learn that originally I -

drafted this bill with & very important, well-known member of the
labor movement foy whom all you gentlemen representing labor today
haye the highest respect? ' ) o \
Mr. Crayman, Al T can tell you—— ‘
Mr. DanigLs. There is a separation of enforcement from conswlta-

tion'in this bill pursuant to his suggestion and advice to me. Fearing -

there would be too much emphasis on consultation, he suggested it
should be a separate appropriation for both. _
" Mr. CraymaN. I want to say, and I dgn’t want to pursue
.+ Mr. Daniirs. I don't want tq embarass anybody, but I want to
‘bring this to your attention. - ‘ ‘
M%-. CrAYMAN [continuing]. I don’t want to pursue the matter for
the reasons you stated. - '

Mr. Da~ieLs. You gentleman, whom I respect and with whom I-

have gotten along so well in the past, I. don’t know why you can’t
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sitrdown and work with us on a bill hero. My offico is open to you as

it has been in‘tho past. - N o
Mr. Crayman. Thero dro three labor spokesmen who have andwill

npﬁm& here this morning and they all have the same point of viow,
r.

Danrews. May I put ono question to you.now? Mr. Clayman, in
1975 tho Appropriations Committeo authorized an appropriation of3$6
million for consultativo services for the States and, as has beon brought
'out hero this morning, 15 States havo taken advantago of that pro-
vision whereby tho Fge(leral Government will provide the funds on a
50-50 basis. Last month tho Appropriations Committee appropriated
$5 million for fiscal 1976. Theroare 19 States not in tho program at the
present time. But let’s assume that tho other 19 States decido to take

advantago of this law in 1976, is there any guaranteo tho Approprig-.

tions Committee will mako a further appropriatign in 1977 in view of
tho remarks of Congressman Flood of tho Kpproprintions Committeo
for 1977 and futuro years?

Supposing the Appropriations Committoo does not come forward
with any appropriation, what will happen to those 34 jurisdictions,
they will be without consultative services, won’t thoy? ,

Mr. CrLayman. Even if ono accepts that analysis—and it could
become a fact—it does not change the basic assumption that we mako
and it scems to mo that You might very well make. We are not saying
let’s not have consultativo service. We are saying where shall it ‘bo? It
is now in NIOSH. It -does not have to be in OSHA: What magic

. dictates, from your point of view, from the commitfee’s point of view,
what magic dictates, what wisdom from on high dictates that it bo in
OSHA, why not NIOSH? There you have the mood, there you have
the Kind of climate which leans inthe direction of constiltative service.
They ltave highly technical people. They need more money, that is tho
problem. #'hey need money and, if you ggve the money, whatever you
planned in your bill to'give to OSHA, well give it to NIOSH and we
will not complain, .o . 4

~ Mr. Dent. May I ask a duestion at that point.or make an
observation? . :

I think in tho“faco of what I have already heard that we have a

great opportunity to get this thing settled in.the Houso. The latest -

remarks of Mr. Clayman show they arg not closing tho door on Federal
participation but thoy aro cloging tho door on mingling—and it will
mingle if it\lis put in under OSIE-{IA in any fashion. A comminglin
" usually dilutes the efforts of tho inspection service to the build up o
the consultations because that is tho way employers will apply it.
What 1 think we ought to try to-do is offer a suggestion and seo
whether or not these witnesses here today, who reprosont a great
segment of the country, might not be satisfied with it. .
I think you have to have the threat of Federal participation and
consultation held over the heads of the States by going in and usurp-
ing the field if they don’t present some kind of State program. Tlrl’e

consultation servicefecause that will bo a pipeline to-the inspectors.
“They will say, Gy, this option lover hero has 17 violations.

I think weean work it out so we have that threat over their shoulders
that we will heavily finance the service and have consultative sorvices
that have no authority over ©SHA’s featurgs. ) -

greatest fear any of them hive is that OSHA is going te take over the .
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Mr. Gavpos. I would like to make a point hero, if the Chairman
would permit.

Mr. Il))ent has suggestell historically when you ¢mphasize, one, that
13 consulting services, you tako away from the inspection and enforco-
ment aspect. Now, you mentioned that the crux of the problem is
where are you going’to put these consulting services. I think in addi-

 tion of that, Mr. Claymin, if you will hear mo out, I think the other

{;oint is important also as to where and how you aro going to finance it
ecause overybody seems to forgot, and the Chairman has ropoatedly
roferred to the appropriation languago by Mr. Flood at the time tho
consulting services were provided for on the floor of the. House in
conjunction with the a propriatiop moagure. Lot mo mako 1t n matter
of record, at the time tgcro were: two other actions on the floor, No. 1,
a Steiger amendment and a Michel amendwment. Steiger’s amendment
to the appropriation bill provided $5 million\n addition—I emphasize
in addition-~to the money availabla for inspettion services. N
Then camo along Mr. Michel and he said, wai minute, my amend-
ment is going to take $5 million out of existing funds for the inspections
and provide it for the consulting services. So what\do we have as a
matter of fact? Wo had, as a matter of fact, in the Hid of the floor
of the HHouse a maneuver which resulted in stealing fiomthe inspection
and enforcement area $5 million. There is the proble
) Mr. Daniegs. I recognize you for 5 minutes.
Mr. Gaypod. That is 2 of my minutes. ~
Mr. Daniers. I will give you 5 additionul-/minutes.
Mr. Gaypos. I believe-then that we do have some substance.and
we do have some recorded action and we do have proof that a good
lawyer or good legislator would look at, a track record of what
occurred. That js what occurred. I think it gives credence and sub-
stance to the fear you expressed here today that we have to be
careful on this legislation because again we wiﬁ' just enlarge upon that
chicanery which occirred, where we will reduce funds for inspection
and enforcement, so I think the fears you express aren’t em(})t,y fedrs
as far as the appropriation aspect of the thing is concerned, that is
where are you going to get the money. I don’t think it is in the field -
of conf'ecture any more, 1g think you haye something to look at and say;
Yes, this i3 going to happen because such and such happened. Let’s
got into the aspect, if I may, as to where these consultin services are
properly to be placed. I think you are making the point that definitely,
they should not be in the area as suggested by the legislation. That is
just miy little speech. ' ‘ )
Letsme ask a questiorryif I may. .-
I'am of the opinion—I-want your candid response to my statemen t—
I am of the opinion that'my Chairman, who ll dearly love ard respect
has cver-reacted on the-floor to Mr. Findley. He told Mr. Findley at
the time when we had the confrontation undy argument on the floor, he-
said, “Mr, Findley, I give you myword as Chairman of this subcommit-

_ tee we will, as soon as possible, go into hearings and we will bring

legislation on the point we are discussing.” That is what the Chairman
said. ‘ ) A
Now, I think the problem is, Is the Chairman overreacting in this

* legislation? Is he ikxlﬁlling his obligation on the floor to Mr. Findley

at'this time? I think his position islover-compliance. It is very generous
VQ
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to Mr. Findley. The legislatio é’,’:\%gg&thdwpuld bo as miuch & responsi-
Bility for him to maintain his woi}.of honor on the floor g his present
legislation. I think his present legislation is too gencrous to Mr. Xindley
gnc} 1f]I: 3}1} k the points you raiss, the critical points are Iyore than
-Justified. WL . ‘

So that nnﬁs me to my ¢iiestion. My question is, Undex what

canditions could you support the Clinirman, as you nfxzzﬁys hayo in
- the past, whi¢ amendment would-you suggest and still have\the
Chairman’s supgested legislation or collective legislation becomeé\a -
reality with, as slways in the past,.the full support of labor because
- it seems to me they have becn wedded together for many, many: |
cers. You just stated that as 4 witness and I think it is imperative .
or you and the labol movement gencrally to become a part of this
legislation. - o
“Where do you think and what typd of suggested amendment would L
you have? Where do you think it should fit in here? I think it can be .
" done, so if you could address yourself to that, I would appreciate it. . \

Mr. Crayaan. I simply would rephrase what I think I have already %
said. Mainly, there is an existing agency that already has been em- :
powered to perform consultative service. That is NIOSH. Already
it is on the books. . - :

Now, it is conceivable—I would want to go back and look more
carefully, I don’t want to be toe cursory or casual in my response
at this point—it is conceivable there may be need for some cl_anfi'in'
amendment. I say this without careful thought and we need to loo
at it. But having said that, if Congress does not put the money in—
and so far it has not been as responsive as we believe it should have
been—unless money is put in suflicient sum to make the a%ency work
in this direction, it wil{)be a relatively pious expression o good will.

- And so, Mr. Gaydos, I don't want to—because I can’t at this |
specific moment—spell out the details of the kind of legislation or
amendment wo Wou{)d apgrove. But I have indicated in a general way,
in my judgment, the kind of apppoach we would consider, at least th
IUD would consider as worthy. '

Mr. Gaypos. If I may conclude with an observation, I believe by -
your response you indicate to me that you share my very uneasy
feeling of the somewhat unorthodox position you are in, of not giving
full support to the legislation and how you are thrust into the position . .
of questioning the legislation where you should more rightly be in :
support of the legislation. .

Mr. Crayman. I am uncomfortable only to the extent I am not pre- v
pared to give you specific language and you seem to be asking for a .
specific amendment.

" Mr. Daniers. I have a copy here—you had specific reference to
section 21. Would you care to read it? S ,

Mr. Crayman. Yes; certainly, sir. .

Mr. Daniers. Does this reinforce the statement you previously
made that NIOSH have jurisdiction?

Mr. Crayman. I think what the language says in that section—and
‘section 20—among other things, is that NIOSH shall have the author-
ity to inform or determine, that is, to consult with and advise employ-
ers and employees and organizations representing employers and em-
plcglees as to the effective means of prgventing occupational injuries
and illnesses. There it is. And my int.:'ag'pret.at,lon of this language is

IToxt Provided by ERI
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“The problem I see and the prob
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there would be no need Tor amendments. There would be need to plow
money in, moro money into NIOSH because obviously NIOSH could
not perform this seryice as extensively as‘apparently some of you feel
it needs to be done without udditionafrmonoy. :
Bs Mr. DanigLs. I reﬂ;ﬂot your opinion. I want to ask you this ques-
tion. Doesn’t NIOSH have any responsibility today in the hi hly
technical\field in areas relating to health hazards, health hazurd% in
education, and haven’t they done a great«deal of technical and exten-
sive scientific research in this department? If my recollection serves me
correctly, they have submitted about 14 different reports dealing with
chemicals, with regard particularly in the area OF cancer research,
vinylchloride, asbestos. . : _

Mr. CraymaN. Congressman, I would answer you— ’

Mr. DanieLs, Do you think if we gave this on-gite consultation for

businessmen upon request that we waquld not dilute the effective work

thoy are doing at the present time? ) .

Mr. Cuayman. I would rephrase the same question to the committee
in relption to OSHA. Haven’t we given OSHA enough responsibility in
the terms of enforcement, with § million establishments with a relative
handful of peoplé*to enforce the law? Haven’t we given them enough?

Mr. DanieLs. Then you don’t feel it would dilute NIOSH?

_ Mr. CLayman. I think the dangers, if there are any in NIOSH, are
obviously less apparent if it went to NIOSH than if it went to OSHA®
Mr. DanieLs, Would you support the bill if we put it in NIOSH? -

Mr. CLaysan. That is very difficult for me to answer. .

Mr. DanieLs. But you are making a recommendation.

Mr. Crayman, I don't know what you might have in mind. I am
#ying that we don’t need—as I read this language—

Mr. Dan1ELs. Just make it clearer, spell it out in black and. white
and as different as day and night. - -

Mr. Crayman. That it should be in NIOSH?

Mr. DanieLs. No; make the law a little clearer. We have done thﬁ‘t,
we have been repetitious in our language. :

Mr. Craymgn. I would want to see what it is before I made a com-
ment. If this is not clear enough, the s ellini*out of consultative
service, then it can be made clearer, but'I think it is clear.

Mr. Danigvs. To re-emphasize, on-site consultation, Mr. Clayman.

Mr. Crayman. I am speaking now obviously off the top of my
noggin, such as it is. I see no problem with NIOSH doing this job.

ﬁam thdt all of you will have in get#ing
the legislation spelled out more cleffly, if that is necessary, will be
the matter of providing money for it and Congress has not been diligent

in this area. If you provide money for-it and think it is necessary to

spell it out in more detail—although I don’t know how much more
clearlyit can be done in the English language than appears here now,
I at least have no objection. '
Mr. Gaypos. | thinlhyou stole my time. I yielded to the Chairman.
Do you feel NIOS
exploratory area? They are doing the scientific research, that is where
NlpOSH is. They are doing things that can’t be done by other people.
Everything connected with it, the highly 'compl‘i_cate&y pyrotechnical
industry, areas where we make anhydrous ammonia, that is where
NIOSH should be doing research and putting together requirements.
Isn’t that where they are? '
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Mr. CLayAAaN. Lot me refer quickly to & voluminous study that
my two assot\ates with me have prepared. This was done sometime
ago. I am referying to page 14.

"NIOSH has} published the following-safety and health guides
available to all¥f industry and just so there will be no mistake, I am
going to read tHis list.

Bulk petroloum plants, publications indicating safety guidelines,
health guidelines, grogery stores, retail bakeries, autobody and repair
shops, service stations) grain milly, sporting goods stores, lumber and

- building materials industry. In the printing materials, electroplating

shops, plastofabrieators, fluid milk processers—well, adnauseam.
’IIilere you have several dozen publications and they are now in the
process of- publishinﬁgjl will soon distribute some more.
Appearing on page I will read what those are: how to get along

" with solvents, inorganic metal cleaners can be dangerous, working

safely with pesticides, battery workers, health guides for spray
paints, walking,. fibrous glags layouts, installation, textile dying,
soldering, braising, and man)\r%ore. o '

And here is an agency that has already spent or will spend in this
fiscal year roughly $3,840,000 in this total area. So NIOSH now has
more than the function of being the researcher for standards. That is.
terribly important to understand.

. Mr. Gaypos. What kind of response have we gotten to daté from
these different publications? Have there been demands or requests:

made? Are they circulated generally?

MF. CLayman. The sad part is, as this study will indicate—if you
get ‘the chantbh and have the -patience to read it—this study will
indicate to you that there are all kinds of avyailable consultative
services, both government and privatk, but little demand. .

You talked about Liberty Mutual; the gentlemen from Liberty
Mutual who indicated how little they were asked for their services.

In the earlier yesd®s of my trade union experience, I came in contact.
with insurance companies considerably in the areas of workmen'’s:
compensation and one of their sales talks was—and incidentally
Liberty Mutual is probably the best of any lot, in my judgment,
unless history has cEanggd since I looked at it last—their sales talk
was not only do we cover you with your workmen’s compensation,.
we give you consultative services. g 0

ore is an ad that appeared in the Wall Street Journal, April 18,

1974. They indicate that “OSHA reaches into the life of your business. .

How far into your business will this far-reaching law reach?””

" * They are referring to OSHA. “OSHA is probably the single most
important piece of safety and health legislation ever passed by

ongress.” . o
Again, you can_be proud 6f your role in that arrangement and in,
that development, Mr. Chairman.

And then they go on to ask questions, “You have to guard dan-
gerous equipment and prevent falls. You may need to: set up-an in-

‘plant health facility, you may have to lower vapor dust and noise:

evels. How do you set up an in-plant health facility, how do yow

* measure vapor levels?”’

They go on to say, “Look, if you buy insurance from us”—they
cover I guess a healthy share of industry, small and large—"‘we will
give you consultative services,” and they give it freely..
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Well, 1 gather, T¢as not hero, I gather the gentlemen from- Liberty.
Mutual said there is little request by those that really need it and
those that really need it are the small businesses,

Mr. Gaypos. On that point, You say it so much more adequately
than I svhen you brought u% Liberty Mutual. Let me conclude my
5 minutes by asking if you shar
are going to experignce a situation where we-wowtd have double our
. money available for consultative services by thea 50 percent State
purticipation, . ~ S

Now, I fear that, as usual on this legislation and in other aregs

. that we .experience problems within this Congress, there is never
' " “ enough money to properly finance its enforcement. We - are
«'always short. So herg™we have a situation where we have 15 Statea

v, that have applied fof 50-percent participating funds and that would
- " double our money infthe aren of consulting in response to those who say
" it 1s so_important-—which I disagree with but they say it. Hero, if we -
proceed, we will do away with the 50-percent participation because
1t would be logical for,States to throw it all on the Federal-people—
“We have internal preblems, you take up the consulting services’’—
but we destroy the original demand we had that they be in separate
jurisdictions, that you not intértwine, that you not put in one juris-
dictioti*the enforcement and the consulting service. TEat is the danger
I'sec and I wondered, in conclusion, as to whether you share those

fears. ] have. _ .

Mr, L;\SMAN. I think that is a very perceptive observation that
you have made. For example, if I were a legislator and I wepre asked
where this $10, $15, or $20 million—where would it do the best job in
the area of ocoupational safety and health? I would say not in consul-
tative services. 1 would say it would ‘be a better job either in NIOSH,
in the business of trying to set up new standards, important standards,
Por in OSHA in terms o inspection.

But I understand thepolitical problems and I understand what some
of you are saying, that there are political pressures. The fact is—
and I understand this and I suspect if I were in public life I would
not ignore them either—but the issue is not real Y as intense as it
appears on the surface, Mr. Chairman. - _ .

or ‘exumgle, NIOSH does this job of consultation that T have told
you about. In the last 16 months I am told they had roughly 150
requests for consultation, 150. In Ohio, my home State, where they
have set up a pretty good consultation apparatus—it may have
changed in the past few months, I am not certain, I have not been
back there—but they have set up a pretty good consultation service,
In the course of a year they would have relatively few requests, which
means that even when you have an apparatus in place with a staff set
up in place, there are very few requests for attention and service.
- Despite that reality, I have been somewhat compromising in my
testimony because I am aware of some of your -probgems.
- Mr. Gaypos. Let me compliment you forgour candid responses.

I thank the Chairman for allowing me more than 5§ minutes. He has
always been imminently fair and I appreciate it,

Mr. DaniEeLs, Mr. Risenhoover.

e one of my fears; that is, I foel sip~
cerely if we do not proceed with this legislation that ultimately we .
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Mr. Risexroover. I want to urge you toget with the Chairman and
work out something labor could support. I know in Oklahoma our
State inspectors went to Dallas and went through the same schoal,
. the same training, I guess as the OSHA inspectors do and they are not
. waiting for peopFe to call and ask them to consult. In my district, that
inspector is going on the site whether he i3 requested to or not and he
is going through those businesses and small industries and pointing
out things that have to be corrected. He is telling them if they don’t ¢
correct it, they willget an inspector on the site and be subjegt to fine,
and the problems are being corrected. ~ | : R .
If we don’t do something this year—maybe you have what you feel .
« is a pretty good political reading across this country. I know what‘the = ~* .
situation is-in my district and my district is pretty typical of most
districts. Organized labor is not strong enough to carry it by them-
. selves, it takes other peoplo involved also to-elect a Congressman and
in my district with the President gaining in popularity as he is—and -
“don’t ever kid yourself he isn’t—that plus OSHA, if we don’t do
something about it without weakening tge act, but provide for more
voluntary compliance, this time in 1977 you are not going to be here
trying to moderate or to negotiate and find something reasonable, you
are going fo be here trying to save these acts. They will be subject to
repeal and there will be enough people in this Congress to repeal them
if we don’t do something about them. That is the situation we face.
Mr. Daniers. On behalf of the committee, I wish to thank you
gentlemen for your testimony here today. ’ ‘
M - 7 Mr. CLavMAN. Thank you.
Mr. Danigess. Our next witness is Mr. John J. Sheehan, legislativ
director of the United Steelworkers of America. % -
{Prepared statement of John J. Sheehan follows:] -

PREPARED STATEMENT oF Jomun J. Srmsmx{ LecistaTive DirgcTor, UNiTeED
STEELWORKERS OF AMERICA

. 1 appreciate this opportunity to appear again before the Subcommittee regard-
_ing OSHA consultative services. Eurger this year, ] addressed the same subject
during the Subcommittee’s oversight hearings. The Committee now has specific
eonsultative services legislatiornt before it, but the central point of our testimony is
much the same: there aré alrendy workable, state-run consultation programs in
place, and we would oppose any new federal program as being unnecessary,
duplicative and harmful. .
1r. Chairman, our Unjon appears before this Subcommittee to expressiopposi- -
tion to HR-8334 and HR~8618, bills which propose to mandate federal OSHA to
provide on-site consultative services. The current law prohibits federal OSHA
*  inspectors from entering upon a worksite without the respomsibility to cite a
violation if found. Off-site consultation is, of course, permitted and, indeed, the .
federsdl agency has engaged in extensive activities to provide such advice. it 18,
however, the act’s major departure from previous state safety lnws by establishin
the operating or enforcement principle of first instance citation that has sti ulate
continuous efforts in the Congress-to amend OSHA. It was the enactment of that
;I)rinciple and its defense to which the labor movement continues to be committed.
say “continuous’’ because since the first introduction, federal on-site con-
sultation bill; we have viewed its implementation as”an érosion of the first
instance citation responsibility. The mere fact that the act needs to he amended
in order té allow this type of service is indicative of our contention that it counter-
venes the enforcement principle. ) ‘
However, it is now possible for all states to engage in on-site consultation through
one of two means. States which have regained OSHA enforcement authority by
putting into operation an approved Section 18(b) plan, eon include on-site con-
sultation as part of their program and reccive 50 per cent federal funding. For the
other states without 18(b) plan, 50 per cent federal money is available through

Q ‘ f."kj"/
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Section 7(c)(1) for on-site consultation programs. The addition of a.fedord
gram would add a third layer under Sedtion 21, the relationship of which
oxisting programs is unclear. o . ! :

We have slways opposed any on-site consultation grogmm which wauld be
placed in thg federal enforcement-agenqy, as in HR-8334 and HR~8618, begause
of the conflicting and debilitating effects it would have on the enforcement \role.
. But perhaps more importantly at this point, we oppose any new-feglﬁnl progtam, .
regardless of what agency it is placed in, beeoause it would thw e stateqrun
approach to consultation: which is finally developing.

1 pro-
optho

BTATE INVOLVEMENT

It has always been our position that enforcement is best left as a federnl responsi
bility, while the states should be encouraged to remain active in thp complementar,
areas which are not preempted by the federal enforcement—-areas sucﬁ as_educa~-
tion, training and consultation. NQ\V that the federal government is extending

- such encouragement through the appropriations route, and now that the-states
are responding, it wotild be hj ly inappropriate and unfair to the states to
suddenly reverse the course by placing the emphasis on federal consultation.

Until the 7(c)(1) consultation Procedure was put into action, those states which
relinquished workplaos inspection to the federal OSHA were denied the oppor-
tunity to obtain federslfunds for any nonenforcement OSHA-related activities,
While we opposed defederalization of enforcement, we did not feel that the state’s

-safety and health capacities should be defunctionalized. But the administration
took none of the steps that could have been taken under the -act to keep the state
aotivities in the nonpreemfted areus glive. By its action in amending the nlppro-
priations bill last year, the Congr,zzs only told the administration to apply its
existing authority in Section 7(c)(1) to the preempted states. It is important to
note that there is nothing in the nct which prohibits the use of OSHK funds to
finance consultative services by the states.

' A
DEMAND FOR CONSULTATION .

Federal legislation is 1((? needed, then, in the sense that consultation is already
* available through the states. We question its need in another gense as well,
however. We have never been convinced that the real demand for on-site con-
sultation is as strang ameng the business community asis the political demand in
the Congress. : ‘
Private section on-site consultation has lon been available to businesses of
all sizes from a variety of sources. Perhaps the primary source has been the
earriers of worker compensation insurance, wh#th have a natural interest in
improving workplace safety and health and, thus, reducing claims. The experience
these carriers have had with their consultation efforts provides valuable insight
for determining the need for a governmental program. .
On-site consultation has been promoted on the basis that many smail businesses
séek information that is not now available to them, and that if the information
were furnished there would be greater efforts towards voluntary compliance.
8ne of the largest insurers involved with on-gite consultation, Liberty Mutual,
owever, has found that the -service is not used by those who really need it,
even when there is a concertédd effort to promote it dmong small employers.
Testifying before the Senate Labor Comumnittee on July 22, 1 74, Roger Wingate
of Liberty Mutual stated: ]
" “We have experimented offering our services to small businesses. Now, we do
service all business. But we service business on what we think is afieed basis. We
don’t say we are going to spend so much of the premium, it's whlz?e we think the
- need is. We have experimented writing letters signed by our n anagers of our
offices, saying to the employer you must be conscious of the Occipational Safety
and Héhlth Act and its importance to your business, and that we will be glad to
come to your premises with a professional to evaluate the conditions of your

plant. These letters involved small employers. We had & very small response.

We had alittle better response by calling them on the phone. T suspect a lot of this

is influenced by the many pressures that the small businessinan is under today

in terms of his whole business. :
“But I think you will find that when an offer to consult is made the people that

% will ask for consulting service, if it is provided, are the eople that need it least.
The people that need’it most won’t come for help. We have to find a better®
way to do something for the people that need it most.”
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The scope of services available through the pr;Vnté insurance carriers is' great.
The American Mutual Insurance Alliance testified before this Subcommittee an
July 25, 1974, that “well over 3,500 full-time technical personnel are estimated -
now to be employed by insurance companies to provide occupational safety and

. health services.”” We seriously doubt that adding. relatively small number of

-

Federal consultants to this effort—-an effort for which there is a very small
response among those who necd it the most—will be of any real help to the small
businessmen. L, ~
: i} RELATIONSHIP TO ENFOI‘!‘OEMEN’B

1 think it is evident that much of the momentum behind the effort to place
eonsultative services in the Federal OSHA comgs from those who are not seeking
a legitimate educational goal, but rathcr are seeking an avenue through which to
weaken OSHA's crucial procedure of enforcement throtigh first instance citations.
That is the root of our stendfast opposition to consultation by OSHA personnel.
The mere fact that the act needs to be amended in‘order to allow this type of

service is indicative of the fact that it countervenes the enforcement principle.

It was interesting to observe the discussion between the Subcommittee members
and the representative of the National Chamber of Commerce during last week’s

- heaggﬁ, because it illustrated precisely the problems we have always foreseen in
.an

A on-site consultation program. The Chamber put forth some very logical
questions concerning where the line is drawn between' consultation and manda-

‘tory compliance. If one accepts the notion that consultation should be provided

by ‘the enforcement agency, very compclling arguments can be made that the
consultant should be on equal standing with the compliance officer.” Once that
link is made, the compelling logic is to cxpand the consultation role, which can
be done only with a simultaneous contraction of the enforcement role. The pres-
sures for this expansion will not be contained by a provision such as Sectjon (d) (5)
of H.R. 8618, which provides for a separation of functions between consultants
and compliance officers. The problem is not only one of a co-mingling of personnet
but also o restriction in the size and future expansion of the consultation func-
tion—a restriction .which is difficult to maintain once the dual consultation/
enforccment role is accepted. In shgrt., the establishment of on-site consultation
responsibilities within the federal OSHA constitutes an crosion of cnforcement
authorities which undercuts the concept of first instance citations.

Placement of consultation’in the nonenforcement states provides the necessary
autonpmy from federal enforcement so that conflict between the two roles is
avoided. That brings me again to the point that legislation is not needed since thé

" programs already exist for stat€ consultation services. :
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I draw your attention once more to the testimony presented last year before
this Subcommittee by the American Mutual Insurance Allinnce, The Alliance did
endorsé a federal on-site consultation program. They did so, however, with an
important caveat. Their testimony pointed out that most of the Section 18(b)
states already provide consultation, and the statement went-on to say: -

“Additionally, Congressman Steiger’s recent amendment to the abor-HEW.
appropriations bill provides a procedure and funding for consultation in states
without approved plans. Thus, if both programs [Section 18(b) consultation and
Section 7(c) (1) consultation] materialized and become fully implemented, it would
seem that the need for amending the Act to provide federal on-site consultation
would be substantially diminished.” . o )

The Section 18(b) consultation is nearly fully implemented. Out of 22 states
witly approved 18(b) plans, 20 have consulfation programs and we understand
that the 21st is soon to be put into place. These states are now employing 145
consultants, with. 50 per cent federal financing through Section 23(g). The Section
7(c)(1) consultation program for the nonenforcement states is not as closc to’full
implementation, but considering the short time-frame under which it has operated,
it has been very well received among the states. The appropriations bill was not
enacted until December, and the administrative regulations were not romulgated
until late May. Before the exglirntion of the fiscal year on June 30, however, 15
states made applications for the program and they will employ 208 consultants.
There is nothing to prevent additional states from. applying for the 7(c) (1) pro-
grams this year or in the future. ) ’ o

Since the gr%)osed bills before the Subcommittee are silent on the existing

c

18(b) and 7(c) (1) programs, their relationship to these programs is not fully clear.
. AR A
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If a pew pro%t—!\m is logislated, -there is the uestion of separate budget requests™
for each of the three programs—at best a dubious procedure. Will the Section
7(0) (1) programs eventua y-terminate? These are the pr,oi'ru‘ms fun by the states,
ut then there is the nioré serious uestion as to whether the provisions of the new
legislation (HR~8618), requiring OSHA consultants to not.ifg( OSHA ingpectorg

under certain. circumstances, should prevail_'in the Section 18(b) states. Do em«

N4 . -

they request the assjstance of federal OSHA inspectors, as required by the aat,
or state’ OSHA inspectors? . v .

While this may not be a serious problem at t.his( time since there are only two
states involved, what ‘would be the circumstances| if more states dropped their
consultative work since the federal government will provide the servige at 100
per cent.financing? The legislation does not address tself to the question‘of federal
reentry into areas from which federal OSHA has been preempted. v

The regulations goveming the consultative programs in the Section 18(b) states
are. vague in that they need comply only with the *at least as effective” griteria
controlling all state plans. However, the regulations ‘governing the Section 7(c)(1) -
and Section’ 21 progmms are much more detailed. Will employers complain about
the differences in the programs offered? . ! _— '

During the course of these hearings it has been indicated that the intent of a

'new).fedeml on-site, consultation program would be to provide coverage for those

"current 50 per cent level. Under previous use of Section 7(c)(1) for different

purposes, 'OSHA has used a 90-10 matching formula. This would provide a more
meaningful inceptive for state involvement. . v

The 50-50 forimula for Section 7(c) (1) was adopted during the period of active
encouragement of state take-over of OSHA enforcement activity wherein' the
government could finance those plans according to Section 23(g) on a 50-50
basis. But since the state plan drive has stabilized itself, there is no need for OSHA
officials to fear that state plans would be rejected because a 90-10 or some other
match may be availnb{e to the preempted states under Section 7(c)(1). Actually,
these states should not be penalized by having to decide either to hdve a com-
lete state enforcement an consultative program on a 50-50 .basis or a complete
ederal ®nforcement and consultative program with no state funds. There is g
middle ground for state involvemént through the programs now available for
a%ive services under Section 7(c) (1) on a better matching basis.

This can be done even without legislation. There is no statutory requirement
that federal funding under 7(c)(1) be limited to 50 per cent; that percentage’
was set ndministmtivply and can be changed administratively. The main con-
gressional effort could then be concentrate on securing adequate appropriation
of funds into the 7(c)(1) ‘program. It might be most effective if the committee
could originate a sense of Congress resolution directing OSHA to provide a different
matching arrangement.” With regard to the appropriation process, there are two
aspects of this bill upon which I should like to elaborate: 5

' 1. Reference has been n®ade that since the Appropriations Committee provided
the funds that this was not a %roper legislative route to finance consultgtive serv- -
Ices, The Chairman of that

of the legislative committee. However, the funding of a consultative service,
through Section 7(c) (1), like any other fundirg request by OSHA, need not receive
specific line-by-line statutory recognition, provided it is within the general
purview of the act. Therefore, there can be no contention that the Appropriations
Committee was acting under duress, Actually, there was no floor opposition . to
the $5 million ap ropriation this year. Critical floor comiments last year on the
Steiger bill were limited to questioning whether the states nonpreempted roles
should be more expensive than just a consultative one. However, HR-8618 does
not grant any role to the states even in this limited area. : ]
There also has been some mention that g federal consultation bill is needed
to assure that a}]:propriations for consultation will be maintained. We would
point out, though, that the enactment of new authorizing legislation provides
. CF
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no guarantee that the authorization will be appropriated. The absence of appro-
priations has s elled the fate of other programs, and there is no reason to believe
that an OSHA consultation bill would be insulated. Whatever- reasons would
prevail foMnfluence the appropriations committee one wWay. or another regarding
funds for Section 7(c)(1) on-site consultation (i.e, without enactment of new
legistation) would still prevail relative.to funds for Section 21 (i.e., with the
enactment of new legislation). Both programs will develop their own congtituencies

which will press both the administration and the Congress for full funding.

Conversely, any force which would act to reducé the funding for a 7(c}{1) con-

sultation program will have the same effect upon a legislated federal consultation
program. ) ! :

As a matter of fact, the supporters . of.the legislation should realize that enact-
_ment may not bring about all the consultation they envision. On-site consultation

“"js just one very limited tgpe of assistance out of a whole range of programs that -
OSHA spok}?smnnrstuted before this committee that the’

are necessary, and an
agency has doubts about the cost-e ectiveness of on-site consultation. The~igency
views Section (d) ¢6) of HR-8618 as an opportunity for obtaining additional funds
nuxthorized by this bill to use for general educational and training programs. The
OSHA testimony emphasized this point by stating at the outset: )

“On-site consultation should not be viewed . .. . as the most effective means for
assisting employers seeking to comply. In many instances, the Federal assistance
desired can be offered more effectively through group seminars and education,
through cooperative programs with industry and trade associations, labor organiza-
tions, and professional groups, or by informational materials addressed to the
specific needs of individual groups of employers.” .
and at the conclusion of their statement, the Agency again pointed out that “the
consultation program should be only one element of a broad"program of educa-
{ional assistance to employers and employees . . : Should the bi}l be enacted, we
would emphasize a balanced program of consultation and education.”

In other words, there can be, and should be, no guarantée that all the funds
authorized under HR~8618 would be used for on-site consultation. Furthermore,
the other educational programs for which the funds could be used under Section
(d)(6) of HR-8618 arc already ‘authorized under Section 21 as it now exists. .

LEGISLATIVE DIVERSION

-

~ Aside from expressing our opposition to the substantive (and, I must say,
nuarrow) issuc of federal on-dite consultation, the controversy on this matter has
diverted Congressional attenticn and effort from the real evaluation of the need
to strengthen OSHA. There has been extensive oversight hearings on and a
comprehensive GAO critique of the OSHA operations. Yet, I am not aware of
any legislation being sponsored which would increase the Congresyional concern
over safety in the workplace. I will mention only a few of those coilgerns so as to
explain our frustration over a need to defend rather than to enhance OSITA.

1. While much discussion has been put into an on-thc-site consultation service
to plant managers, there is a glaring gap in the consultation program currently
in place. After a citation is issued, OSHA inspectoys are able to cons t with
industry in order to determine the comprehensiveness of the abhtement order to
correct the violation. The worker represexitative cannot be a party to those \discus-
sions. He can contest on)x the duration of the corrective order not the confent of
‘the order even though industry, after consultation, may contest both the content
and the duration. We are concerned that this shut-off of H;-)articipatio may
impair the effcctiveness of the abatement order since the OSHA inspectors may
bc‘}nﬂuehced by the private consultative session with the company. T
.4 There is & great deal of public awareness and_ concern over occupafional
disease. Yet, despite the fact that NIOSH—the HEW . counterpart to IbOL"s
OSITA—ecan transmit to OSHA recommendations of health standards (the so~
icalled criteria documents) there is no obligation upon OSHA to react to them..As

.o matter of fact, NIOSH refcrred more than 20.-documents between 1972 and 1974,

and OSHA failed to react to any of them during that time. Certainly there ghould

.be a mandatory obligation to react to such criteria within a specific time frame.’

2 3. The OSHA occupational health standards now being promulgated. require
1nedical examinations and removal from exposure of workers who have become
diseaced—and indeed removal is necessary to preserve his life. Yet, the st ndards
since they do not require jeb transfer and rate retention, inhibit the worker from
taking the medical examinatioh because of either loss of rate or job. The OSHA
_standard-makeérs claim they do not have a legal right to require rate ret¢ntion if
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hopefully dispose of-the issue.

a t;anéfer t0 another job isnecessary. I would hope that the Com'inittee could ‘give -
serious attention to this shortcoming of the act, if, indeed, it is a statutory short-
coming. It may actually be an administrative shortcorfing: - '
There are other concérns which are failing to get proper attention un ikdthe
oonsultative issue is put behind us. Perhaps it is well that the Jill has been jh
duced so that the legislative committee can put it in proper perspective and:
STATEMENT OF JOHN J. SHEEHAN, LEGISLATIVE DIRECTOR,. ¢

. UNITED STEELWORKERS OF AMERICA

Mr. Danigzs. You 1ay proceed, Mr. Sheehan, I note you have a -
length?r statement and the Chair would like to ask if you desire to
read the statement in full or do you care to submit it for the record

- and summarize your views. :

%,

.- the express permission of: ¢

Mr. SaeenaN. Thank you, Mr. Chairman. .

My, Daniais. You have the privilege of proceeding in.any manner.
you. desire. o e : ’ : . '
' Mr. SupgnaN. I realize I'am on the short end of the time and maybe
on the short end, of the stick, but I would like to proceed anyhow
with at this time reading the statement. The last two times I ap-
peared before the committee in a similar position I summarized” my
remarks. I feel that at least the text flows in some kind 6f a conw
sistency and I would like to try and proceed in that way.

- Mr. DanigLs. The only reason I made the suggestion is that the
committee may not sit during general debate in the afternoon without

_ %16, House. If any one member should
object, that terminates the hearing and I desire to give the members
of the committee an opportunity of questioning you. I read your
statement earlier this morning and I know what you have said there
and T think my colleagues could do likewise. , .

Mr. SHEEHAN. Let me attempt to do that.'T hope nobody objecta
over in' the House, but let me start off with this commtent: That we
appear before you again today as we have done -on former occasions,
and we have objected in the past to the consultative service legislation.

I might indicate here that we are. also appearing before your cori-
mittee to express our opposition to 8618, a bill which proposes to
mandate Federal OSHA to provide on-site consultative services. -

Now, the current law prohibits Federal OSHA inspectors from
entering upon a work site without the responsibility to cite if they:

d'a vielation. Off-site consultation—ard I would Kke to emphasize
that, because if there is a genuine demand for some kind of information

“JyelatiVe to whether there are standards {a,‘pplying in a particular work

N

\

place—is of course permitted under the act an indeedy’ the Federal
agency and many other private organizations have engaged in ex-
tensive activity to provide such advice. ‘ ’ o
As you know, Mr. Chairman, I sit en the. National Advisory .
Committee to the Secretary of Labor on this and we have had a
number of people come before us telling us what they have been do_mg
in terms of-P advising small-business people with Federal funds, ming
Yyou, a $3-million contractsprovided to the National Safety Council
to do precisely this, so there are extensive activities to advise the
small business people, It is, however, the actls major departure from
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Previous State safety laws by establishing the operatingor the enforce-
‘ment principle of first ﬁlsmnco citation that has stimulated tontinuous
efforts in the Congress to amend OSHA.

It was tho onactment of that principle and its defense to which the
Inbor movement continues to be committed. I say continues because
sinve the first intrdfluction of a Federal on-site consultation bill, we
have viewed its implementation as an orosion of the first instance
citation rpsponsibility. The mere foct that the act needs to be amended

* toduy, af the bill would require in order to allow this type of service, is

int_lica}l] o of our contention that it countorvenes tho enforcement
principlé. . :

It is now possible for all States to engage in on-site consultation

A through two mon?:‘States which have regnined OSHA enforcement
authority by py®fng into operation an approved soction 18(b) plan
can include on-sito cegsultation as part of tRoir programn ang roceive 50

ercoxrt Federal funding; for States without 18(b) plans, 50 percent

ederul money is available through section 7(c)(1) for on-site con-
sultation programs. Thh addition of a Federal program would add a
third layer under section 21, the relationship of which to the existing
programs is unclear. ' ]

While you were all discussing earlier-today the relationship of this
program under II.R. 8618, T took a look at the list of the sponsors of
that legislation, Mr. Chairnian, and I find that out of 23 cosponsors of
your legislation, ecither those States already have existing consultative
services programs in their particular States under their oxisting 18(b)
plans or Ru.ve applied for section 7 (c) (1) money to put that service into
the States. :

I ask you, how is it, then, that theso States that have consultative
gervives are not so far able to assuage the opposition to OSHA since the
progiam is already in effect in these States? »

The list of Congressmen that are cosponsors already are benefiting, *
if you wish, from consultative surveys that are provided under. the .

current law, - .
Mr. Daniers. Will the gentloman yiéld for o qQestion?
Mrf Suggnan. Certainly. -

Mr. DaNiens. I am the prime sponsor of this. .
Mr. SHEEHAN. F is not on here. I have Missouri, Montana—— -

. Mr. DanieLs. I am from the State of New Jersey. ,

Mr. SHEEHAN. You are-one of the six. New Jersey has to make the

decision whetlier thoy want on-site consiltation. v
Perhaps I should break from my text to indicate that there is somo

inference that tho pnssage of 8618 will insure that there will be con-

sultative services and the Chairman has madoe, 1 think, very valid

reference to the fact thero are two States which havo 18(b) plans that

[

don’t have consultative services and‘ thore are now approximately 18 °

States . »
. Mr. Daniers. Out of 56. -

Mr., SuEEHAN [continuing].-Dut of 56 that “have not applied for
7(c)(1) money to set up & consultative service in their State. The
infeyence is that H.R. 8618 will mandate consultative go.vic.es oither
in tho two Statﬁs that have jurisdiction under this act or in the 18

_ States that have not applied for section 7(c)(1) moncy and_yet, Mr.
Chairman, fhe Labor Department came before ‘thjs committes and
testified last week that where there is ? demand for *onsultative

Ll
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services in the preempted States, the Labor Do{mrtment does not
intond to use the money authorized under this bill to set up useless
and undemanded and unrequested consultative services. )

 As a matter of fact, they kave made very clear in the testimony
before this committee that they like the additionat money that wiil be
authonized under this bill because section 6D (f)-of this act allows them
to use the money for other than consultative services and, I’ think,
‘they made very clear they would use the money for other than on-site

_consultative services if there is no demand for the gervices.

)

The point I am trying to make here, Mr. Chairman, is’ whather
there shall be on-site consultative services, The root of it 18, is there a
demand for 1t? We respectfully submit to you, Mr. Chairman, that
our reading is that the demand for it is ‘mostly political and not
substantive and that the busmess community that has politically
demanded this legislative change has done so for the primary purpose
of making erosions into the first instance sanctions. R

The Chamber of Commerce commissioner testified before you a
couple of weelks ago. His support of this bill, at most, was Jukewarm.
He said 1t was a beginning. What they want is to insuldte employers
aguinst that first instance sanctions. The Iabor movement has continu-

" ously appeared before. this committee and indicated. that even if this

fuot gets into the door—and I think the Chamber of Commerce’s

pusition was very logical, their position w ce you establish an

on-site_consultative services, you ought 4o provithe_somg Teasonable

protectipn to the businessman that requpsts that services, that he will

cither not be inspected or that he be grven a perivd of freedom from

mspection, . '
‘our _bill, certainly, says there is no such insulation,

Mr. Daniews. And I would be absolutely opposed to it.

Mr. SuEEHAN. Wo would have to count on your opposition for us to
survive and‘tl?(ﬁ'o is no Joubt about that. There is no doubt about the
fact that the role of the chair in this controversial legislation 1s very
im*p?Ptant to us in the Jabor movement. There is no doubt about that
at all, : ‘ ‘ .

What wae are saying is that you are setting up a situation that
logically would be hard to withdraw from and the Chamber has
forcefully said that We should not have both consuMation and enforce-
ment, give the small employer the opportunity to be informed and,
give us protection fiom the citation. '

As a matter of fact, on the floor when this debate went on last week
with the appropriation bill, Mr. Findley, who alib has a consultation
-service bill, made constant and repeated references to the first instance
citations, and Congressian Flood, who has consistently opposed any
legislation of OSHA on I&\o floor—as a matter of fact;"you made refer-
ence to his remarks carlier—opposed a Findley amendment thta
would delete small business people from coverage under the act, and -
yet, Congressman Findley has-constantly been making references that
we have to change the firssdnstance citations. That is really the objec-
tive of this political drive in Congress, : .

Mr. DanigLs, I have since spoken to"Congressmar Findley. I thin
I have talked him out of his i(fen in that respect.

Mr. SueenaN. You have spoken to him? "

Mr. Daniiis. I have told hiin how wrong he was. He is coming

v

* around to our way of thinking.
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Mr. Surenan. I am very pleased that ho is. I thought Congressman
Steiger mado an exceptional defense of the first instance sanction. But
we all recognize you gentlemen aro not only fesponsive to ono another,
but ydu are also résponsive to a constituency out thero, and this
legislation will exercise that constituency more than it is now being
ze.\gercisod, that once hiaving gained this, they should go the next step «
"“down the way. ' ) : .
Congressman Gaydos made réference to the fact that the Liberty
Mutual Insurance Co. has testified there is no demand for this servico
out in'the field. I happen to sit on that same committeo that Roger
Wingate serves on; namely, the National Advisory Committee to the
.Secretary of Labor. 1 thought his téstimony before the committee was .
devastating. They wenit- out of their way to telephone people that
they want to como in and help them-out, and they still got turned
out. ’ , .

- As a matter of fact, thero was other testimony by a representative
_off Itho‘ Ameriean Mutual Insurance Alliance. I wouhf liko to read that,
if T may.

"The Stdﬁ;or bill that is made referonce to here is the .one that the
Approprigtions (‘ommitteo funds for the first time consultative services
and without amending OSHA. 'Fho ‘representative of the Americin
Mutual: Insurance ‘Alliance said this: )

Additlfmully,_ Congressman Steiger’s recent amendment to the Labor-ITEW
appropriations bill provides n procedure and funding for consultation in States
without. approved plans. Thus, if both programs (sec. 18{(b) consultation and
gec. 7¢¢)(1) consuitation), materinlize un(l.i, become fully implemented, it woild

seem that the need for amending the act to provide Federal on-site consultation
waould be substantinlly diminished.

There you have it. The businoss/community, at least one of the
- represontatives of the business commmunity, is saying there is no need
for Fedoral legislation in this area. '
This is what we are trying to say here today. Of course, I have
jumped all over this text in terms of cornments. ' : .
I want to muke two comments about the arguments regarding the
appropriation, : < ‘ :
Mr. Risexroover. Would you yield and lot me ask a question?
Do you trust the business community to look out for tho best
interest of labor? Yon are roferring to the business testimony there
about thero being no need for this. Do you trust the business

MrNSHEEHAN. Istrust the business commminity to look out for the
. best intorest of thet%selves. And if ¢ is a demand fop.gonsultative,
sorvice' to look ouf Yor themselves, Hore is a busintssman saying he .

does not need it. .- S
Mr. Risgnnoover. He is interested in seeing this logislation repealeéd.
Mr. SuEEHAN. 1 would not say, for instance, that Roger Wingate

or,the ropreséptative of thé insurance industry would come before

this committ¢d and advocate repeal of OSHA. As a matter of fagt,

- I would think

Mr. RisEnHOOVER. I would not take his word for the fact there is
no demand for the services.- ' :
~Mr. SHEEHAN. As I said, this i8 his comment. As a matter of fact,
I don’t know, outside the two trade asspciations, any business people
* that have appeared before this committee. i :
' . . ' M, . 2
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Two comments I would like to make about the appropriations
procedura, if I may. Reforonce has been made that sinco tho Appro-
rintions Comrhittee provided the funds,’ this was not a proper legis.
ative routa ‘to finance consultativo ser 'c@‘ho chairman of that
committeo, ‘Congressman Flood, as I indicated - proviously, has
continuously resisted efforts to amend OSHA by exempting
buginess firms fram inspection. He quite properly declared many
times that exemption was. the jurisdiction of the legislative committco.

However, the funding of a consultative sorvice, through section
7(c)(1), or if you wish through section (g), where you have tho Stato
Flnns, like any other funding request of OSHA need not receivo spocifie
ine-by-line statutory recognition provided it is within the general

" purview of the act.

-

Thorefore, there cap bo no contention that the!Appropriations Com-
mittee was acting under duress. Actually, thereswas no floor oppesition
this time in any form whatsoover to: the 85 million a ;\u‘opmnted this
vear. Critical floor comments last year on the Steiger %ll] were limited
to questionfng whother the States' nonpreempted roles should be
more expansive than just merely being one limited to consultative
services. And thero is some serious contention, Mr. Chairman, whether
consultative .services is being overemphasized to the detritnent of
other kinds of educntion and trajning. , '

As o matter of Tact, the spokesmen for the Labor Departmoent’s
OSHA has said there might Lo an overdramatization on this-issue.
Fhose were the comments that took place last year. -

However,"8618 does not grant any role to the State—evon in this
limited area, and I think that is o point we want to emphasize, thgt
H.R. 8618, one, does no Ip the States out in this area, and two,
indirectly it may Legin th (Yomiao of the section 7(c)(1) programs
that are already in placo ih at least 15 of the States, and these 15
States’” responded within 1 month after tho promulgation of the
regulations by the Labor Dopartment. .

The other comment I wanted to make about the appropriation
process was this, that the ennctment of the new authorizing legislation .

wovides na guarantee shat the authorization will be .appropriated.
The absence of appropriations has spelled the fate of other programs,
and- there is no reason to beliovo that an OSHA consultation bill
would be insulated. Whatever roasons would provail to inflisnce the
Appropriations Committees one way or another regarding fungds for

* section 7(c)(1) en-site consultation (that is, without enactment of

1
~ about the cost-effectiveness of gn-site consultation.

new legislation) would still provail relative to funds for section 21 -
(that is, with the enactmen( of new legislation). :
Both programs will develop their own constituencies which will
?ross both the administration and the Congress for full funding.
‘onversely, any force which would act to reduce the funding for a
7(v)(1) consultation program will have the same effect upon a logislated
Federal consultation program.

As a matter of fact, the supporters of the legislation should realize
that enactment may not bring about all the consultation they en-
vision. On-site consultation js just one very limited type of assistance
out of a whole range of programs.that are necessary, and an OSH

yokesman stated before this committeo that the agency has doubts

The agency views

- »
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gection (d) (6) of H.R. 8618 as an opportunity for obtaining-additional 7

funds authorized by this bill to use for general educational and
training programs,

Yot tylﬂ curréht OSHA legislation provides. that opportunity
without the need for any amendment. .

So, Mr. Chairman, perhaps I ought to cnd here at the end of a
very long morning, by indieating that either, No. 1, there is a concern
that States are not coming forth requesting the consultative programs
or that, No. 2, OSHA in offering these under 7(c)(1) authority is
doing so at a low level of matching on the 50-50 basis. Then I might
suggest, Mr. Chairman, thgt porlm})s a joint resolution of thijs Congress
could mandate or syggest to OSHA that they change the matching
basis for the 50-50 finds, so you would at least got a congressional
vote that would show congressional intent is here so that the funds
on a better matching basis would be available under 7(c)(1) and the
program remains in the hands of the States.

Thank*¥ou. .

Mr, Danizes. I recognize the gentleman from Oklahoma, Mr.
Risenhioover. | -

Mr. Risextooven, On that final poi’#t, you must be aware of what
joint resolution recommendations to Federal agencies, what effect it
Lus had, and how they conduct their business.

My, SueruaN, Mr., Risenhoover, I would not disallow the im tte%
of a resolution of that type because, let me indicate, under the OSHA
Act, section 7((‘)&1), funds were alteady available on a 90-10 basis.
OSHA.changed that formula-primarily during the davs, a couple of
years ago, when there was an intense drive to defederalize OSHA.
And when the States’ come in and take over jurisdiction they can
only get funds under what is known as section 23(g) of the act on a
50-50 basis. Then the OSHA administrators were concerned that if
they gave 90-10 money directly to the States without State plans,
there would be an incentive for them to stay outside and let the
Federal Government run it.

Now, that drive is over with. The State plan situatioyr"has now
stabilized itself and thero is gbsolutely no reason for 74\‘{(1) money
to remain at the 50-50 level. Here what we would be tallting sbout is a
cbn;fress,ionnl intent that it would not be, '

Mr, RiseNnoovVeR. Then I would urge you to do the same, thing
that I urged Mr. Clayman, to get with the chairman of thé subcom-
mittee and propose something that is acceptable because.it is very
obvious wo have only 18 States using the 7(c)(1) money. There must
be a reason whv. '

Mr. SuernaN. Becnuse it was a short period for them to apply. I
don’t think we should overspeak ourselves on that matter. The reg-
ulations were printed on May 20 and the 1975 appropriation was
June 30. So those States didn’t got in. Now, we have 1976 appropria~

tions, they are up now. We don’t know whether those States will come

in or not. I think we ought-to give them a chance. Your State is in.
Mr. RisenHoOoVER. My State happens to be in a heck of a lot better
financial position because 6f the tax on oil than the Chairman’s State.
‘Mr. SuEeHAN. It will be the same on all States. We have been get-
ting underfunding of OSHA ever since we have been here, underfund-
ing of OSHA in all areus; let alonoe consultative service.
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Mr. RisenmoovER. It is my understanding there is money available
for some 300 more inspectors than have been hired.

Mr. SueeHAN. The problem is that when they get the money and by
the time they get around to hiring—by the time the Congress acts in
the appropriations system and the money is in the hands of the admin-
" istrators, we have a very short period of time for them to go out and
hire. ‘ :

Incidentally, we are not at all reluctant to criticize OSHA either,
because they have not gone the full length. The important thing I
think here is providing enough funds to fund these operations. That is
the problem. : '

Mr. RisEnnooVER. Lot me ask you one question so we can clear it

up for the record. , o

There may be some misinterpretation of your testimony, there has
been at times on my part. o

As o matter of priorities, do you—Ilet me state it this way—do you
want health and safety for your workers?

Mr. SHEEHAN. Yes.

Mr! RisexnoovER. Or do you want to punish business and indus-
try? v

Mr. Sugenan. No; we do not. -

Mr. RisenvoovER. This is what I am looking toward, too, I am not

interested in punishing a small businessman by having u fine slapped -

on him, but we have had a business shutdown in my area because of

choice is of jobs or death. I don’t think you will get auy labor official to
stand before this committee ind say we would rather have the job and.
let the guy get his hand chopped off. '

I don’t know any place OSHA has shut a business down, you can
ask the OSHA official. There is not any plant OSHA has shut down.

Mr. Risennoover. They didn’t shut it down but people were off
- 4 or 5 hours, or a couple of days while the company took action on
the problem. If we had had consultative servicds, wgi i
to continue to have, they go in and tell the sma¥ll businessman what
hus to be done and he gets it done and he is noj exempt from inspec-
tion which would cite him in the first place. Iwould not go for that
either. I think we have to keep the law the way it is. I am more inter-
ested in those people having & safe place to work and in their being
able to continue to work.

Mr. SHEEHAN. I hate to talk generalities but it is the experience
you ure relating to, the fact your State has this program—*

“Mr. RisenHoovER. I would like to see these otﬁer States do the
same. I think we should force them to.

‘Mr. SaeesAaN. That is the point I wanted to.mention before, 8618
. does not force any State to haye the program. T :

Mr. RisenroovER. Maybe we should amend it. -

Mr. SugeRAN. Where there .is no demand, the Federal OSHA
administrators will not use the money appropriated for on-site con-

fines. . ‘
§Ir. SueBHAN. You a.r,e?xi:lging up something else a5 to whether the.

sultations. : ) Jos
Mr. Daniets. It is true we don’t force a State. This is a Federal
program. —<_

’/
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Mr. SuEeHAN. I went the second step by saying the Federnl OSHA
‘administrators have testified before you that if they don’t get demand
for service, they want—— -

Ml;'i.nDANxELs. Consultation and advice must be requested under
my bill, '

Mr, SueeuAN. There are two parts. In order for a consultant to
walk into a work place, you have to get the request from the business-
man. This is to make sure the businessman does not unilaterally get
the benefits of Government when he does not want them. More than
that, if there are not many requests made in a region, OSHA nd-
ministrators will not have s guy sitting by idly waitilg for those .
requests to come in. They wiﬁ transfer himm to other activities and -
when they come before Mr. Flood’s committee, they will not be asking
for \apv};lro riation of funds. -«

We had a bad experience under the Metal and Nonmetallic Mine .
Safety Act with the guy sitting over there listening to Beethoven'
They will use tle money for other purposes if there is not a request for
consultation serviees. .

Mr. Daxies. Such as training, education, putting booklets out
into the field? _ :

Mr. Supenax. It is already provided for under section 21(f) of the
act. It is nlready provided and the funds are there if requested. To put
it the other way around, the request is valid to make before the Appro-
priutions Committee. . .

Alr. Risexnoover. If you have suggestions as to how this bill can
be made more binding and more effective, let’s have them.

Mr. Sueenan. I frankly think we would want to stay away from
any legislative action on the floor. There is & lot of danger and it is
not responding to the people pushing for this.

Mr. tsx%\t{oovm. will say the same .thing to you I said to Mr.
Clayman, il e don’t take some action, in 1977 you are going to be
up here trying to keep the act from being repealed.

Mr. SugenaN. That is one thing we should not overlook.

Mr. RisENHOOVER. The Chairman may not be the Chairman either
because the majority party will nameshe Chairman. .

Mr. SugeHAN. This Chairman has ddye a great deal !o weed out the
fact from the fiction, and to a large exten\ the opposition to OSHA has
waned. for the first time. The House of Blepresentatives has protected <
OSHA on the floor. That has never hgppened since the act passed.

This is the first time it has happened A think employers/the workers
and the administrators now are beginning to work wit the act. - .
The experience out there is that employers.are n ting up tight .
- about this act any morg, They realize these pe don’t come in with :
- moans, and that the stantlards that have been promulgated up to a
"couple of months ago have been basically standards recommended by
employer groups in the first place. ' L o

Mr. RisENHOOVER. Mr. Sheehan, the only reason that in my district
we are'not having the trouble we were having is because on-site con-
sultative services arg being provided whether they ask for them or not.

And don’t think' the business people in my area are 1768 Tor this -
legislation. They would jump for anybody that came up here and
suggested repealing it. , ) S N
Mr.\SEEERAN. Why don’t we leave the system in place. That is all
- we arg asking, -

- * . ”
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- Mr. Risnvmoover. How about the other States who are not
providing any on-site consultative services? Like I said before, I
don’t want to be up here with 300 Ropublicans. You may have a. -
friend from ine, you may have a few, but we won’t be able to do what .
we want for the working people in this country. I don’t see Chairman .
Daniels’ proposal as weakening this legislation.
Mr. SHeeHAN. The need for legislntion in your mind comes from
the fact you'have a program. It is operatin under a system we haye
been' supporting; namely, 7(c)(1). \Jou_ looﬁ out and see some other
States that don’t have it and you have expressed legitimate concern
, for this. So have we. However, I think you ought to look at the reason
. why those States don’t have the program. It’s not based upon the fact
that maybe they don’t want it but rather they had too short a time
to respond’ to the recent authorization of $5 million. The rogulations
were printed May 20. o .
- Mr. RisexHoovER. I have been listening to testimony since
Junuary 15 and I find the mayors, Governors, don’t have snough ?
. money to keep their firemen and policemen on the job and won't
put money into OSHA unless we do it . I
Mr. SugenAN. The Federal Government won't put it in either. You
have no reason to feel the Appropriations Committees of this Congress
will fund any regulatory programn or any kind of program. Howard
McGuigan, my conferee, said we were providing money to put people .
back to work and it was turned down, the appropriations were not
applied for. .
So there is no reason to think the Daniels’ bill will be appropriated
to the muximum degree by the Appropriations Committee any more
t{;an you quite rightly have recognized even the States can’t do’ this
thing. :
Mgr. RisENnOOVER. I think individual Members of Congress will -
do anything to say we have made this a better act to give you help. I
think there is that much feeling on the floor of the Congress. I believe
the money will be appropysted if. we-pro¥ide the authorization.
Mr. DanigLs. Mr. Gaydos. ,
Mr, Gaypos, I would like to respond to my colleague, the track °.
record as of now does not support your observation. I am talking
about whether or not Congress as a body is ready to appropriate
- sufficient funds. I see not a scintilla of evidence to indicate what you
.say is true. To the contrary, there is more than just a smidgen of
evidence that they will not do it. ) )
Mr. RisExnoover. If we have provided the vehicle, then we have
. done our part. -
Mr. Gaypos. I wish to commend Mr. Sheehan. -
Mr. DaniELs. That is the second bell. We have just enough time to ‘
get over there and vote. We will be back. I want to afford the witness .
an opportunity to testify. : .
[The committee recessed to vote.] .
Mr. DanieLs. The subcommittee will come to order.
Mr. Gaydos, do you desire to continue?
Mr. Gaypos. I want to commend most sincerely Mr. Sheehan. He
~ has been before this committee many, many times. We have always
found his statements well worth reading and studying late on after
the questions have occurred. :
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In conjunction with this legislation, I give him assurance I will
again be repeating those acts and going into_ his statement in detail.
They are detailed, right on point, and there is not a lot of surplusage

- Init. :

. T want to make one comment maybe in conjunction with what you
héve stated. You did make reference to the fact that the Liberty
Mutual Insurance Co. is properly considered as a test run as to whether
or not consultative services would or would not be utilized if they are . -
made available to evelgbody in all States. I want to respond to m
good friend, Mr. Risenhoover, that that is a good example as far as
am concerned for two reasons. First, Liberty Mutual Insurance .
Co. represents roughly 9 percent of the available workmen’s compen- -
sation insurance requests throughout the country, so that gives it
opgortunit as a big company in a lot of different areas. .

Second, I think that their motive is very important, meaning they
‘do make these consultj::ﬁ services available for their own self-serving *
interest because they will save money, they will be able to offer their
services as far as indurance is concerned for less premium cost if they—
can influence better compliance along the lines of safety. This is part
and parcel of it. . ‘ :

So it serves their- mutual self-interest ifsthey do have the full
utilization of these services. So these two factors to me indicate that
it is a good area in which to investigate and which to compare if you,
are looking for a track record to determine just what we could expect

/ to make ties'e services available. . .

So I agree with you it is a good area to look at because it does give

. us a definitive track record and, if my colleague has any other area
other than that area to look for as far as experience, indicia as to
what we can look for, I would appreciate it.

Mr. RiseNmooveR. I would not trust them because they are
interested in selling insurance and, second, they can provide con-
sultative services whether we have OSHA or not and, third, they
would do anything to have OSHA repealed.. They would rather see
the status quo maintained, see the opposition to it and see 1t thrown
out. .

Mr. Gaypos. I respond I don’t share all your feelings in all three
areas. I think you make some valid points but there is no other area

- we can look at as far as an experience rating and we m‘ust accept that -
area. It is better than nothing.

Mr. RiseNHOOVER. You can look at Oklahoma where we have
consultative services as to the experience derived and we are getting
better compliance with 1€éss friction. B .

Mr. Gaypos. As T understand it, you have six people. What gre
they doing that is so great that it would be in your opinion a gobd

. area to use as an indication to how it works? .

Mr.. RisENHOOVER. 1 have six people in my district. The inspector
is going s fast as he can from one area to another as long as businesses
are open, going in and telling them what is wrong, telling them, if you
don’t get this corrected there will be an inspector to slap a fine on you.

Mr. Gaypos. I have-suspicions as to those that support the pro-
vision of providing consultative services. I suspect their motive as

 being one that/is not in accordance with what I feel is the purpose
of the act. THat is my feeling. I would like to see more advocating
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this"on-site inspection business. There have always been those, if you
trace the lineage down properly, you will find these that have always
been antagonistic to the 'Wgole program. M .

I want to make this point, if Oklahoma has six inspectors, I don’t
think that would qualify in the degree that I would consider or re-

- spond to Liberty Mutual Insurance Co.’s track record which involves
- something like 600 people and, particularly, since they have a vested

monetary interest-in providing these services. The premium will be
involved as well as the expense to the company. -

Mr. SueenaN. Could I bring up one point here? I think Mr. Risen-
hoover’s comments about the ug et points are well taken.

One of the points he was maki g was the budgetary problems we.
are having, and I think we all havp to recognize that. That may be a
reason for not overlegislating in areas from whence we don’t have too
much proper information. I want to emphasize this point with regard
to his comment. Under the 18(b) plan States, these are the ones with
their own jurisdiction, there are }25 consultants out _there now.lnder
the 7(c)(1) States that have justFeorne in that 1-month period, there
are 208 consultants. That is approximately 353 consultants operating
at the State/level. - -.

I know of no study that has bepn done by OSHA with regard to
the existing 145 consultants, thanks|/to whether factually the consultant
activity did mitigate on the severity of the accidents, or on the
frequency of accidents. If you gelt into the hazardous industry, to
what degree is the track record there better, let’s say, than the track
record of States operating undey the Federal Government, which
would be the comparison. I know pf none so far. That does not mean
it may not be a good one. But we/have here, with the introduction of
the 7(c)(1) program, many more finspectors or consultants going out
titere and, although I have indicited before that it secems to me all
the States could get in here and this number will go up, it would
behoove this committee at this peint to say let’s take a look at this.

One thing I probably would aldo recognize is that one of the meas-

. urements you might want to mak¢ is not only the impact on the safety

in the workplace, which we are really talking about, at least the labor -
movement 1s talking about, but|you might be concerned about the
impact in the political arena and las this mitigated political o position
to us. That is a different dimension, I think, but I would like to see
the studies that shopld be demanded by this committee. I think Mr.
Gaydos has been talking about where is the experience. We have
talked about some experiences| here, the IUD study talks about
experience. There is a l%t out there. What is its impact on safety in -
the workplace? Why don’t we find ou before we rush into anything?

* Mr. Gaypos. Let me ask two short, concise questions. No. 1, are you
advocating that it would be wigé for the committee to éxercise limited
oversight to find out what these States think and what their experience
is with what they are doing? '

Mr. SuEEBAN. I certainly would. , :

'Mr. Gaypos. My second question is, Mr. Sheehan, given the legis-
lation before us, following a digcussion with other witnesses we have
had and also your own, if somle changes were made possible, would
you be'in a position to support ithe legislation?
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" Do you see any area where we could effect some compromise where
the results would be that you would be supporting this legislation
“on all fours? . o ‘
4 Mr. SuEeHAN. No. _
"~ Mr. Gavpos. I have no further questions. I yield to Mr. Risenhoover.
Mr. Risennoovgr. The appropriation. we are operating under,
it is my understanding the matching money available to these States
is the result of the $5 million. We have no—— : ’
Mr. DanieLs. That is correct. '
Mr. Risennoover. We have no authorizing legislation for that and
there is no reason to believe it won’t be continued beyond the 94th
Congress. T :
r. SHEEHAN. That is not true, really. The authorizing legislation
it is operating under is under OSHA. o
Mr. Risennoover. But it is taken from other OSHA programis. .
The $5 million has been taken from other areas.
Mr. SuEenaN. We are not going to say—you see, H.R. 8618, what
does that do? , . i
Mr. R1seNnOOVER. We authorized the appropriation for it.
- Mr. SHEEHAN. It sets up'what is known as the section 721 program.
When OSHA comes in, it is. authorized up to $7 million. Now, there
is nothing in this Congress that is going to prevent the experience that
~ Mr. Gaydos quite 1'igirtly pulled out of history, that if OSHA came
in, let’s say, with $80 mullion—I forget what the budgets are now——
$80 million for all other aspects of the act and then came in, let's sav,
with full funding for Mr. Daniels’ bill at $2 million or eventually $7
million, either the Appropriations Committee could say we think
consultative service is going a better job than enforcement activity,
we ought to give it a shot, give it a better chance, let’s cut down on
the $80 million they are asking for and give them $78 million and give
them $2 million. So we give them a total of $80 million. We have
already had that happen. . :
Mr. RiseNHOOVER. You are always faced with that.
~ Mr. SueenaN. Right. There is nothing in this act, because this act
amends OSHA by opening up a section 721 program. We already have
_a section 7(c)(1) program. ‘g’hat you are ‘ending up with is a section
23(g) program, a section 721 program and a section 7(c)(1) program.
Mr. Risennoover. I think the Appropriations would look at the
program and divide the money. I don’t think they will take away from
~ enforcement. - S
Mr. SHEEHAN. We have had such experience. Mr. Gaydos pulled
that out of the history. : i -
~ Mr. RisENnoOoVER. I won’t take away from enforcement. I am
. trying to add on for consultative services. ‘ -
" Mr. SHEEHAN. Yes; but in the Appropriations Committee it is a
little different. ‘ .
Mr. RiseNHOOVER. Where you are talking about the political end,
it does not make any difference what you want to see accomplished, if
ou are not here, you are not going to see it done. - .
+ Mr. SHEEHAN. We can’t contest your evaluation. ' »
Mr. DanieLs. Can the Chair-get a word in e¢dgewise? I would like
to-ask a couple of questions. I fearwe are going to wet called for another:
vote. I would like to psk a couple of pertinent questions. As long as
time permits you car ask all the questions you desire. .

<
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You have indicated in your direct testimony that vou felt that

Congress ought to adopt a joint Tesolution on 7(c)(1) programs with
either 100-percent funding or.90-10 fundine. Now, if a 100 percent
7(c)(1) program or 90~10 program was esta lished, we have no way
of knowing whether all preempted States would wish to participate in
the program. OSHA at the present time extends to 56 jurisdictions.
We have 22 jurisdictions under 18(b) plans, that leaves 34 gnd of the.
34 we have. 15 under 7(c)(1) with 50-50 funding. Both programs are
funded 50-50. ngit leaves 19 jurisdictions."Wé have no way of knowing
i jurisdictions will desire to come in on on-site consultation.
ate does not desire to participate, employers in that
jurisdiction yould still be without on-site consultation. Would you
agree with .my statement

Mr. SugEnAN. They would be without on-site consultation in the
-preempted States? o '

Mr. DAniELs. Right.. .

Mr. BuHEEHAN. That is not completely correct. Mr. Clayman .
indicated there is a NIOSH program in place and the NIOSH under®
section 21(f) of the act provides gl;zardous—._—— .

My. DanieLs. I am going into that situation in a moment, _

r. SHEEHAN. They have that. : :
r. DANIELS. ] would like a direct response to the question I pre-
seted. Of those remaining 19 States that were not preempted .
Mr. SurEzAN. There are no consultative services in the sense we
aye talking about. ’ .
Mr. DanieLs. Then they would be without consultative services? . .
Mr. SupEHAN. 1 can’t make the statement that they would be
/Without it. They are now without it but we have no way of knowing

that they would remain without it. AU S e

~ Mr. Daniets. Even if we funded it on a 90-10 or a 100-percent” °

basis, there is no way of knowing?

Mr. SHEEHAN. Since we are all speculating, I would hazard the
speculation that the 19 would run in here.

Mr. DanieLs. You are speculating they would.

Are you sure one or more of the remaining 19—who have not
indicated they have no intention to participate~—if they didn’t par-

. ticipate, then no on-site consultation\iervice would be available to -
employers in that State? : : :
Mr. SHEEHAN. Any more than they would not be available under

H:R, 8618. H.R. 8618 does not make mandatory on-site consultative

services. . o > .

Mr. Danigss. I have anothef question. In section 5, we impose a
general duty on covered employers to furnish employees employment
and a place of employment, free from recognized hazards. We also
impose a duty on employers to com ly with standards. Don’t we
therefore havg an obligation under OSFIA to those same employers to
provide copsultative sgpvices, and don’t we have that obligation to

employers In every jf-;sxdicbion covered by OSHA? .

Mr. SueeHAN. I think the question is, does the Federal Government

~ have a responsibility to provide information to employers in all
_jurisdictions? - ’
Mr. Danizis. Coryect.

/ /

59-338—76——12 N B -

- - 176

(%3 a




: . 174

Mr. SueenAN. I think the issue, however, Mr. Chairman, is a very
narrow one, not the broad-one that question would indicate. Yes; the
Federal Government has th responsibility to provide information to
employers. Does the Federal Government provide this? I think we
have been trying to indicate before the committee that off-site con-
sultative service 18 provided in droves. Even the testimony of OSHA,

" as they testified before you, was that there was-a better cost effective-

ness in that type of program. So the advice is being extended to - -
employers. | . . .
Mr. DanieLs. Where; on-site? - -

' Mr. Sueenan. No, off. : ’

Mr. DANTELs. At the DOL or their regional office?

Alr. Sure#aN. In the programs in whigh the Federal Government
has preempted the State, 'ﬁ_lese ave all off-site consultative service
programs. | wanted to just move. a little more into that answer on
this thing. The question really is, does the Federal Government have
the responsibility to send out on-site consultative consultants? There
is nothing in the act that says that it does. I think there are a lot of
employers that think they will end up getting free scientific and
engincering and health service for their plant. They won't, get it.
money provided here will not give us that caliber consultant. He
will be a guy that will go out with_a book and look around and say, -
“I think you are in violation.” '

. If you look at sdme of the emiployer problems, many don’t know how
- to correct their situation, and the OSHA consistant won't be a walking -
encyclopedia as to how you debate some of these sanctions. They Wil%
have to employ the private consultants to help them come to comph- - .
ance, I submit, with Il)Amown standards. They know what the standards
are; it isn’t that they don’t know what they are. They may not know
how to comply with them. The point I am making is that the Federal
Government is providing a- great deal of information to these
employers. - ‘
©+  Mr. Daniers. This committee in 1ts oversight has received many
5 complaints that the OSHA; while it has the authority to provide
consultative services—have been advised that such consultative advice
will be given if they go to the Department of Labor or to their regional
office. ‘ ‘ ' .
Now, it is"hard for me to fathopx and ‘to understand how a rep-
resentative, a consultant in the DOL ©r Tegional office, can visualize
that particular employer’s workplace and tell him what he should ox s
should not do- to correct violations. How does he-know what the viola- -
tions are without visiting the worksite? '
- Mr. SeeEsan. I think the issue,is not to find out whether there
is g violation but whether the employer is using proper operating
and work practices, and is he familiar with what the standards are.
The OSHA ‘inspector, or consultant even, it isn’t his job merely to
find ot whether there is a violation. It is the employer’s responsibility » -
to find out what the standards are. If there is some problem—and I = '
submit the evidence so far doesn’t indicate there is & great one here— -
that the employers don’t know 'what the standards are, then they
can find out what those standards are off:site. The question isp’t
—  so much whether I am in violation of the, standards:that I know
2 about. I submit that I may be in violation because I don’t know what
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" the standards are. You don’t need on-site ¢onsultative services to tell
an employer there is a:standards on this or on that. I am sure that is
‘what is at stake. ’ . : . ‘

. In answer to your question, if you wigh, class type contact can be
made with the employer so he knows Wwhatthe standards are, His. = . __J
problem is ‘that he does not know what the’s¢andards are, not that

.. he does not know he is in violation. [ :

"~ Mr. DanigeLs. Assume he knows the standard, it would not neces-
sarily follow that he is aware of &he fact that ke is in violation. _

Mr. SueenaN. I'think it would follow more than it does not follow.

~ Mr. Daniets. You stated earlier in your testimony that if this = .

legislation was passed, there is no ‘assurance that the authorization™
rovided for under this bill would be spproved by the Appropriations
ommittee or that the Appropriations Coinmittee would make the

proper appropriation ‘as requested. S ‘ _

Isn’t it:likewise true with reference to the action of th Appropria- -
tions Committee that was taken last month under the supplemental

\ appropriation when it approved $5 million for the 7(c)(1

"Mr. SHEEHAN. Yes. That is the point we are making. .

Mr. Daniers. We have no guarantee—therefore,, we have no .

', guaratitee beyond fiscal year 1976 that there is going to bé an Appro-
-priation for $5 million or less for this particular program?

Mr.'SHEEHAN. Any more than Whetfl)er you, pass this bill or whether
you don't. VL e
» Mr. Daniews. Therefore, why is it necesé&i'yz&g{o"‘}have legislation,
authorizing legislation o N"’

Mr. Sugenan. I think the point has been madeithat you need the
legislation to guarante¢ the gppropriation. Our point is that you
don’t need the legislation to guarantee the appropriation because
with the legislation you have no more guarantee than without it \ |
since OSHA itself, the act that has passed,-does give you the ‘authori-
zation to fund these programs. :

Mr. Daniets. Mr. Shechan, isn’t it really true that the reason you
and the other witnesses who appear here this mornin testiﬁecf, in
opposition to H.R. 8618 is that you feel that there will’ be a dilution
of funds for enforcement and that is the basis for your complaint?

Mr. SHEEHAN. That is one of them. There afe three of them, if T
may say. ' o . , '

Mr. DanigLs. Let me hear the other two reasons. ,

Mr. SHEgHAN. The experience we have had on the floor with the
Michel amendment, that is history. We have suffered inroads.

No. 2, and even more seriously, is the fact that we view placing
the consultative service inside an enforcement agency will graduall
begin to_erode the first instance citation enforcement actionof this
agency. Your bill is absolutely clear on this area. There is absolutely
no doubt about that, Mr. Chairman, and we do not contend that fact.
We are talking about the legislative process that goes on in this
Congress and we know full well that the real guns are leveled at the
first instance citations. - s

* The Chamber of Commerce has come before you already and said
this. And I think there may be some legitimacy- to the argument. If
you accept the assumptions of the Chamber of Commerce thit if
consultative services are provided this amounts to safety in the work
place—which we contest, by the way. We don’t agree with that. We
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. have lived under that for years and we don’t buy that: But the basis of .
thip bill is that it does. I think it is most logical then, Mr. Chairan,
that mombers of this committee and the future committee would have
to start lookin{z at the fuct as to whether an employer who honestly
requests consultative services s going to got such sorvices bocause of
the spamity of the staff and money availuble under this bill; $78 o«
nillign total and $10 million'at tho 1nest for consultation; and how is ~ ~
it going to serve 160 million people of tho Untted States? That is.n
very small amount of moncy. Will not that employer have some * .

.+ justification to say that pending the visit of the consultant, you shoultl '

. not come .in here With your inspection foree? Would not ‘the people o,
. " down in Oklahoina suy N . ‘

.. . Mr: RisennoovEr."No.- ! ) X i w

"~ Mr. Sneguan. I have heard them say .that. That is “the -second. .

* reason. 1 }mve‘ forgotten the third one. - T - oo
. Mr. RisgNuoover, This law>docs not dilute that at all} This law® .
- does not dilute that first instance citation, it does not dilute jt-one bit, -
~ 2 Mr. SugEHAN, As we indieited, the Chairman’s bill—and I XRink -
, . he was ver¢ much concerned by the way, because we did have dis-
cussions with the Chairtnan, he has been very openivith us, he knows
that. We know he does\not mind the dislog tLut, is going on right .
. now. He has been very o])on with us in the discussion of this bill and .
“he was most insistent_that that '|)rot(~\(\i\6n. be in the bill that he ~
« presented. As a matter of fact, he developed it before the ropresent- -
o atives [ mentioned were hepe, Whatt we are indicating is that it sots

up that process, that that ervoss will not stop merely becauso yon

pericnee-Mr. Gaydos mentioned his already

prut this in tho bill. ’I‘hn$

*

takgn place on the floor
= ¢ Mr. Risennooygn.( Mayhe you don’t see this as T do, but I see |
this ag 0 way of umuulinp; those guns pointed at this act. |
: Mr. SuneuaN. As T indicated to you before, the political opposition ‘
. in the House has not been us intensive'as it hgs been before without ‘
. Ahé consulting. : r e R .
The other thing, that is the third réhsen, we have the program in -
{)Iavo. What mofe do you wint? Why do you,have to haye duphicative
legislative processes taking place? Wo linve the program. '
Mr.” Risengbover. [ think the bill spells it out more clearly so
there is no question in anvone's mind.’ : ' : o
Mr. SpeEnaN. There is no doubt in tho mind of. Qklahoma, you’
have a program.” - . - L . =~
% Mr. Ris¥NHOOVER. Well, that it continue. Ny - , ) v
Mr. SueeHAN. I must s’nycl(t\'n thero is uny business érganization that | oo~
watits to testify together with the AFL-C1O-LUD; I might throw im ¢ .
the stoulwfgrkt'rs, we will testify hefore any approprigtions committee
in 4 joing ippearance with them to continne funds going to the States = -
in this program. Lot them come forth’hnd we wijll join with-thorir. .
7 Mr. Dantens. One further question/and 1 wilfthen yield., * -
iR Mr. Clayman, the previous witness, putgreat-emphasis,on"NIOSH -+ -.
as the agency today according to his interprofation of ()SHA,(;?\M.‘ o ¥
was passed in 1970, has the jurisdiction to do so under gection 20 and .
section 21, ‘which is captioned, ‘“I'raining ahd*Emploype. Education.” - / C e
I hawe read seetion 21 over quite-carefully sinee he testified and my '
interpretation is _that NIOSH ‘may heve. that authority, but that ~ -
mnhorit._\;\g also” specified in the,.S cret,di'y/ of Tabor. 1f ®ou 'read * \

. >
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sulilpnmgmph 3 of that section it salys, “The Secratary in consultation
with all”

“‘consult with and advise omr&)loyers and emgloyees."
In other words, the authority is with the Secrotary of Labor.
The trouble is, Mr. Sheehan, the trotble here is‘that the Socretal

of Labor up to this date has not seen fit to frgVidf thisl s@rvice. Sinlce .
unk we have to imple-

ho has not seen fit to do so up to this day,
ment this act and spell it out loud and clear that kg will.

I can tell you that this committee is going to carry on furthor on-site
consultations, Tho Secrotary of Labor, Mr. Dunlop, has sent in a ro-

quest to this committeo that he desires to appear and testify in these

oversight liearings. He porhaps will further enlighten us od this sub-
Ject, . v

. . \ .
" Mr. Sugenaxn. Could I comment on that? I think you bri’ni.z up a:
tation

very valid point. The section there snys the Secretary in consu
with HEW shall consult with and advise employers and employees.

That gets back to un original question you ns]‘;od_, as to whether the
Federal Government has tho 65 ponsibility to wdvise omplayers and
consult with employers and indicaged to you that: yes; they did.

The narrofv question is wliether. the Secretary shall advise and con-
sult with tlie employer on the site and this.section of the bill, section
21(c) of sub two, has to bo rexd with soetion 8 of the aet which has to
do with the enforcoment activities of the Secretary when he walks into
a worksite. : ’

It has been the interprotation of the Secretary of Labor, and one in
which the lubof movement concurs, that once he¢ walks into the wor k-
site, ho has a respensibility to take care of tho violations that aroe in
thero for'them, but that go

off-site conspltative services, By the same token, HEW does nothave

BN

any enforcement uctivipies, hened the are not bound by any other
section of the act which inhibits what t ey might do either on or'off the

worksite and Mr. Clayman mado reference to that in the role of HEW. -

HEW is well described or identified in their hazard evaluation. I must
say wo in Labor are very much disturbed by the fact therg is u growing
awareness of occupational diseases in the workplaces due to hazards
that I would say logitimately a lot of employers know nothing about.

*. Qertainly labor movements are growing in their perception of this

[y

»

field. Yet when, you take a look nt the requests to NIOSH under this

- section for on-site hazard evaluation without any foar of citations, the

)

requests have been minimal. Another indication of*how much demand
there is, I just mention that. | . . :
+ Mr. DanieLs. Your answer to the Jast question indicat®s to me that
it is necessary, therefore,~to amend fhe not to set up separate Federal
consultation personnel and inspectors. ° . : -
Mr. SueesaN. The fact that ¢he Secret ry of Labor js included in
one very small area to advise-and consent®ith the employers, a ver
small one, namely, on-site consultation. In that small area, the gap 18

- provided for under section 7(c)(1) of this act.

‘Incidentally, the Federal Government—that is something that was
in my mind before—is financing, the Federal Government is exercising

its responsibility and ebligation in this aren by provi(l.i{xg the money
7 ‘

to these States to fill that very small, ndrrow gap,

the Secrotary of HEW shall”—then it goes on to say, two;.

can exorcise his responsibilities here by - .

7\
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Mr. Gaypos: On that, Mr. Chairman

Mr. DanigLs. Mr. Gaydos. ' . '

Mr. Gaypos. On that point you would be in“wposition, would you
not, to unqualifiedly support legislation of this-c itteo il.it pravided W
an inerease of that 50 percent for tho States t¢80 or a hundred percent
to increase that fund l}or inspection? :

Mr. SueesAN. If you changed the legighrtion to some kind of sense of
Congress, soine kind of joint reselution, Wi would. '

Mr. Gaypos. You are not tukini: o position you would not support
some amendatory language with those conditions? o

Mr. SHEEHAN. ] thi’?ﬂ{ B amendment route is not onesthat we sup- =~
port. I think what you are saying is important. We do support every .«

<

effort to get the States that are preempted into this.activity and get .

OSHIA to provide funds through 7(e¢)(1) anc will do what we can to
go beforp the Appropriations Committee and would su port-anything
short of an amen¥ment to OSHA because it is not needed to get. Con-
gress demonstrating to OSIA they want to fund it this way. 1 think
ch‘oturv Dunlop would respond. '
Mr. Gaypos. [ asked many of the witnesses, both business and labor,
. particularly business and national and local chambers of commerce
" tho question, “Do vou know of your own knowledge of any business
~ that is out of business because of any OSHA™ enforcement?” All of
them responded to me that they didn’t know of any, it was all rumor.
That brings me to this observation, and [ wonder Kow you felt about =
it. To me when an inspection is made by an inspector and an employer
is cited, everybody in that business, in that locality, county, munici-
_pality, township, or what-have-you, knows about that violation and
the fine, if there was any. That in itsell|acts as a deterrent and un-
questionably.
However, twisting it around, diverting funds from inspection and

putting them into on-site consultation, when o consultant is called ‘o

on the premises nivd he consults, nobody knows about it because that

is purely between him and fe buiipess, therefore, T think it is logicil

(“ ns o practical matter to conclide that mohey and services in that ‘area
does-not begin to have the deterrent efficacy s the inspection. . -

Mr. Suegnan. That is a very excellent point to bring up. Earlier

today when Mr. Beard was asking will this bill have an adverse.

. impact upon workers, what came to my. mind at that time was the

fact that workers*who had experience under tho State programs where »
be

inspectors would show up unbeknownst to workers in that plant, cast
* o great deal of credibility or lack of eredibility on the State operations.

» They put in the walkaround provision so the workers inside the R

well as the employer outside knew 'when the OSHA inspector
ccause he had an obligation_to meet and walk around with

[ € -ﬂ:(;?:\';. X 2ng . . - & .-
> them ®YTou institute a consultative service program where we get back

to the ‘old days of secret meetings, privileged meetings with em-
gloyers, then I am afraid you will li)egm to institute again the credi- .
ility gap between workers and those supposed to be regulating in
their behalf. ' ’
. Mr. Gaypos. I have most sincere reservations about the ultimate
purpose of this legislation. The reason for it is that more and more I
think there is an imminent danger, an obviously imminent danger
that we are creating a misconception that people, business, what-have-
you, directly or indirectly are associating on-site inspection with the .

81 -

Q




® R
179 * N !

protective cloak that we aro talking about. Onco you have availed
yourself of that.gorvico, everything is hunkydory.
Mr. DaniBLs. Mr. Gaydos, we have a vote on tho floor, the sccond
bell hag rung. _ .
Tho Chair is going to concludo this hearing and I want to express
mty thanks to Mr. Shechan on behalf of the committee and porsonall
to you and all the other witnesse that appeared here this morning.
think wo had & worthwhile and ;;{grmnuvo'hem'ing this morning.
[Wheroupon, st 1:156 p.m., the ommitteo adjourned, subject
tho call of the Chair.
[Material submitted for inclusion in the record follows:)

Preranep StaTeMeNT oF Joskru McEwEN, PRESIDENT, NATIONAL ASBOCIATION
or WuoLESALER DisTRIDUTORS, Wasmyaron, D.C. '

My name is Joseph MeEwen. I make these remarks in my ca acity as President
of the Nationnl Associntion of Wholesaler-Diatributors (NAW). You should also
know that I am President of Modern Iandling Equipment Company of Philn-
deiphin, Pennsylvania, o fifm which distributes inaterial handling equipment and
supplits. I nin also o Pust-Pregident of the Material Handling Equipment Dis-
tributors Association.

‘he National Assoclation of Wholesaler-Distributors is & federation of 04
national commodity-line nssoclations which in turn are composed of some 30,000
merchant wholesaler establishments loeated throughout the 30 states,

According to Small Business Adwinistration statistics, over 909 of the merchant
wholesalers in the United ~States are elassified as small business. The industry
consists of approximately 440,000 establlshments throughout the United States,
emploving over 3.4 million Americans,

NAW welcomnes the opportunity to express our Industry's views with refpeet
to on-vite consultative services for xmnl{ employers wnder the Occupational
Safety and Heaith Act of 1970. We believo the concept embodiesd in I.R. 418
isa sound one, and we urge its ennctment. .

We have long supported the objectives underlying the Occupational Safety aund
Health Aet. The Act wus passed with the explieit urpose of assuring “‘so far as
possible every working man and woman in the Natlon safe and healthful working
conditions * * *" Oupy i3 4 relatively laborvintensive industry,” making .our |
employees onie of the mn{or nssets. Thus, from a praginatic as well a5 n*humanistic
viewpoint, we place a ligh value on providing our employvees with safe and
healthful working conditions, Y& have long been of the opinion, howev]r, that the
Act and ity adininistration have placed undue hardships on small business.

Virtually everyone, who hys voiced an fnterest in the Occu ational §afety and
Health Act since its ﬁguctmont; las recognized that small business is, at\n distinct
disndvantage when attempting to understand whit is expected of themin order
to comply with its provisions. } .

g

On March 11, 1974, Senator Clark, wher introdt 8. 3147 a bill to amen
Occupational Safety and Health Act, stated: * four {ex\rs ago, Congress
enacted the Willinms-Sy€iger Occupational Safety and Health Act. Since then, it;
hag sparked considernhie controversy, particularly in determining the law’s dppli-
cation to small busineskmen, Perhaps the greatest problem has been the dilemnia
of many small busineggmen who want to comply with the act, but who find it )
difficult to pierce the voluminous regulations and complex provisions to determine .0, >
exactly what is expected of them.” DU oot
- At this time last year, a spokesman for the AFL—~ s{ated in testimony before
. the Sennte Labor and f’ub ic Welfare Commjgtee, “From the outset, OSHA has
fdiled to do some rudimentary things to provide small employers with the clenr,
simple and brief guides they should have so that they will quickly be able to
understand how to col?’f)ly with the Act.” . .
For the sake of brevity, I have cited only two examples of statements which
recognize the disadvantages of the Act to emaller businesses. If further evidence Y
is needed to grove this point, I refer this Sttbcommittee to the printed hearings =~ =
before the Subcommittee on f,nb(‘)’r_'on the subject of OSHA during the 93rd Cony, 7.7
gress. Therein, a large majority of the witnesses referred to,the problems encgup~..: F=~77%
tered by small business when attempting to comprehend andfor comply “with the-
Occupational Safety and Health Act. : i &
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Thoe difliculty of. lntm})roting the volumes and volumes of regulations, standards
and rules have resulted in frustration and confusion on the part of the small
businessman. We commend the Chairman for his leadership and commitment to
provide ‘consultative scrvices to cmployers desiring to comply with OSHA
standards. : . )
Our primary concern I8 that the consuitative scrvices provided in the legisla-
tion belng discussed by this Subcommittee be structurcd in a way that will
encourage maximum effcetiveness. NAW belicves that the enforcement mechanism -

" und the consultation process must be clearly separated, to ensuro that an employcr

requesting ndvice and counsel recejves cxaotly that, and not unitive fines and
citations. We submit that clarification of the terms “substantial probabliity”’ and
“imminentydunger”’ contained in Section 2(A) and 2(B) is nccessary. Broad inter-
pretation of these terms by a consultant could trigger the enforcement procedure
and result in sanetions not intended by the Congress.

= .In addition, we are concerned with the non-binding nature of the consuitant!s
adviee in any subscquent OSHA inspection. Advice given in the course of n

' eonsiiltative visit, and taken on good faith by the omf)loy(-r, could stili result in

mponetary penalties to the employer visited by a complinnee officer. This does not
F ~(-.:<¥ to provide much incentive to the smail businessman to comply with the law.

¥AW believes that an effective on-site, non-punitive consultytion program
woulfl contribute much assistance to the small businessinan attempting to under-

~ stand the law and bring his.operation into compliance. We will actively urge its

cftactment, and commend the Committee for its recognition of the problems smail
business encounters under the fnw,

AvTomomive SkRVICE IxpUSTRY ASsOCIATION, .
Chicago, Ill., August 6, 1975.
Hon. Dominier V. DaNieLs, :
Chairman, Subcommitlee on Manpower, ("onlpensah'on,“am; Health and Safely of
( '{yrylnji%po on Education and Labor, Rayburn House Office Building, Washipg-
ton, D.C. . '
D ar Mr. Cuamnmay: The following remarks are made in my capacity as
Presicent of the Automotive Serviee Industry Agsociation. Ygu should also know
‘that 1 am Vice President of Fochtman Motor Cdmpany, Inc.;"wholesaler-distrify—

tors of nutomotive parts and oqqipnﬁnt with our main store and ten branches

The Automotlve Service Industry Association is the Automotife world's largest
and most comprehensive organization, with its membership’ en mnpaﬂsinlf more
than 7,000 independent nutomotive wholesaiers, warchousy distXibutors, heavy-
duty purts and cquipment distributors, automotive electric service distributors,
muanufacturers and remanufacturers of replacement parts, tools, equipment,
cheniicals, paint, refinishing materiais, supplies, and accessories.- -

ASIA enjoys affilintion with the Automotive Booster Clubs International, and
maintains close and constant linison with the Automotive Servige Council; Na-
tional Congres§ of Petroleum Retailers; Equipment & Tool Institute; Automotive
Wholednler Association Executives; Production Engine Remanufactnrers Asso-
ciation and the Automotive Industries Association of Cannda, giving ASIA repre-
sentation at every point of the automotive service mark he manufacturer
to the nitimate consumer. . :

ASIA Sishes to éxpress its support for the concept of H.R. 8618 and urge with
minor modification the biil's=rdoption. We for years Have supported moves in Con-

operating in northern Michigan.. K\

“ gress to allow consnltative investigations te occur in our small businesscs without

the fear of punitive action. - —

Oug members are all basically small businesstiien who cannot afford the services
of the ¢xpensive consultants nccessary e sure that we have complied with all
tlie often confusing and contradictory OSIIA regulations. As we are'a iabor-inten-
sive industry, we whoicheartedly support occupational safety and health for the
benefit of onr employees. We believe that the employce stféty will be greatly en-
hanced by giving em{)loyers the opportunity to avail themselves of yconsultative
investigation by OSHA to help them’bring thoir places of business into strict com-
plinance with the liw. ) . : ‘ ’

In the past, ‘our members have, as have all small businemen, bten afraid to
discuss gny safety problerns with’ OSHA because of the inhereny fears of the man-
datory investtgation and citation provisions contained in the original law. The
size of our member firms. plages them at’ the virtual mercy of the Occuputiono.
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-Safety and Health Administration because wotnek the sophisticated manpower to
interpret the Agency’s regulations and.hgve nowhero to turn for.effoctive elp.
We need clear, simple, understandable guides developed for industries such as
oyrs ulong with the availability of consultative investigations to increase our in-
dustry’s complisnee with the law. Please understand there is absolutely no reluct-
ance on the part of our membership to comply with the law, but utmost frustra- .
tion in attempting to understand tﬁe many complicated and technical provisions 1
of OSH A regulations. C : 4
We would urge your Committee to structure H.R. 8618 in 4 way which will
protcet and assure small businessinen that the chforcement mechanism and con-
sultation mechanism of the Ageney will be distinct and separate. There should be
no question regarding the soﬁumbllity of these two functions: If there is any ques-<
tion, not only our members but other small businessmen, will remain reluctant to
diseuss safoty matters with the Agency for fear of inndvertently being the subject
i of a citation and fine. . .
(S We also believe that if é:lven a cleanaepory by the OSHA consultant, no subse-
quent investigation should result in & eitation and fine. This proteetion should be -
contained in any consultative investigation législation, Our members should be
@ ableto rely on the advice given and tho?ignons taken in goad faith as a result of
the consultative visit to insure their ¢omplianice with the latwv and alleviate any
{)ussibility of later citation and fine resulting from a differing interpretation by an
)SHA complinnce officer, H\R *
We appreciate the opportunity to express our comments on H.R. 8618 and °
P would apprecinte this letter being'made a part of the hearing record. -
Sincerely, s ) -
’ VincenT A, Focrmman,

, . . I
Can MANUFACTURERS INSTITUTE,
’ Washington, D.C., August 7, 1975.
IHon. Dominick V. DanigLs - . . :
Chairman, Subcommiltee on Manppwer, Compensation, and Health and Safely, Ray-
burve Hause Oflice Building, Washington, D.C.

DEsr Mn. Cutatruman: The Can Manufacturers 3 Institute has been privileged
to appear before your Subcommittee in the past, and, although we-were not
scheduled to appesr during your hearings in late July, 1975, we wish to thank
you for fQis opportunity to reenforce our support of the OSHA On-Site Con-
sultation Tgislation (H.R. 8618) for the recordl.J

Since our last statement before the Subcommittee in September, 1974, the
Can Manufacturers litute has grown from 39 producers of metal cans to 50.
a Even though this testimony is presented in support of the interests of our small

business members, we are encouraged by the gencral support of the entire industry
for this type of legislation. ®
W2 brlieve that business, particularly small business, is very responsive to the
needs of its employees. We want to emphasize that the volume and the com-
plexity of the regulations promulgated by OSHA designed to assist in providing
- such proteetion result in an inordinate burden upon small manufacturers who
simply canngt employ the expert staff to ensure full compliance: at all times. .-

. Hence, we wholeheartedly support the basic intent of H.R. 8618 which you -
. introduced on July 14, 1975. , T .
We detect in the bill, and in the recently promulgated OSHA regulation 29 .

» © CFR 1908dated May 20, 1975, & basic distrust of the willingness of employers to live
'~ .up to the requirements. The legislators and regulators apparently simply are not
willing -to b;iicve that sound, constructive advice to ingustry will provide more - ’
employee protection (because of wholehearted voluntary acceptance and use of
the program bﬂ industry). than the threat of regulatory compliance action, which
may result in little use of the provisiop by industry for fear that regulators will
be camped on their doorstep. . e .

By, including section (d)(2) (B) in your bill, we believe you woyld signifieantly
reduce ¥nthusiastic participation in the program. We urge you to delete that
section (lines 16-25 on pgge % of H.R. 8618), because we are convinced that .

- enthusiastic utilization of the provisions of the bill without it will providegreater
employefi safety than would be the gase by retaining the'implied threat of unknown .
magnitude. : e Y

It mighit be noted that Sec. 2 of the bill, the a{)proprintion authorization, does '\ b

not speak directly to the method of funding implementation. The Subcommittee- )
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. ) \ ’
may want to olarify this scetion to the end that support for carrying out the first
scction Is to be provided by the Federal Government, but the operation normally
will be by the States. ‘ : .
Sincerely, . :
: ' ' M. W. JensEN, -

-President. .
o —— N

' STATEMENT OF NATIONAL SMALL BUSINESS ASSOCIATION -

M;r. Chairman and Members of the Subcommittee: We first wish to congratulate
. ‘Chaifman Daniels and other Members of -the Subeommittee for their quick and ) ‘
decisjve introduction of H.R. 8618, an amendment to the OSHA On-Site Con- |
-gultation and Edueation bill in order to olarify and reotify the Lubor Department’s : "
interpretation of the on-site consultation amendment. .
This statement is presented on behalf of the memberg of the National Small
Business Assotiation. The. Association represents firms-déing business in more
than 500 industry oategories. : . e
In the past few months the National Small Business Association has met with
Department of Labor administrators relating to the interpretation of the on-site
-consultation amendments to the Oceupationa! Safety and Health Act. We were
impressed by the degree of eo-operation-and time given us by the OSHA staff. .
However, onec the regulations were announeed, NSB could no longer support the - ’ .
Department of Labor rules, espeeially those that would circumvent the intent -
of Congress which was to encourage voluntary request for inspeetion by the busi- .
ness eommunity. .Instead, we f)‘ound that inspeetors eould notify enforeemont
authoritics if a violation were found. ) ) .
Our niain problem with H.IR. 8618 i3 in how a ‘“‘reasonable opportunity to
eliminate the hazard” is to be defined. ’ )
Our concern is With the smali employer who, in all good faith, desires to comply
~ with the recommendations given in writing by the inspector, The employer wants
.- 4o correct problems resulting from the voluntary inspection but runs into problems
over which he has no control. To be specifie: If the employer needs any proteetive
device or equipment and finds parts are back-ordered for six months, ean he be
ubject to a citation? If the employer orders the equipment, is he in good. faith
complianco with the written analysis given by tho state inspcetor? We feel some
-degree of proteetion must be given the employer who can show he has attempted
to comply with Federal and State regulations. . . N
In a time of short money supply, a small emﬁloyer may not be able to direetly .
‘finonee equipment necessary. to come into eomplianee. Does the written evaluation
'by the state inspector, resulting from the voluntary on-site consultation, qualify
the employer for the SBA loan program? i .
We feel a voluntary compliance program will only work if the samll business
-eommunity is given g fair chanee to eliminate potential hazards, and not be afraid
of being eited for violations and sul'g‘}ec&cd to fines. A businessman eannot know
all the regulations in a highly-technival fiejd. With a little patience tho Congress
will learn that a positive and constructive u.ppronehi us embodied in H.R. 8618,

will work for the benefit of both employees and employers. )
0@\ - .\ b

STATEMENT OF GiLLespiE V. MONTGOMERY

Sinece its inecption in' 1970, the Oeccupational Safety and Health Act has gener- r
-nted a‘considerable ainount of controyversy. Reaction from eonstituents and other
interested oitizens evidences the fact that OSHA is considered by many to be
extremely harsh and punitive, rather than productive. .

The attitudes of employers, as revealed in theirletters and commients, point out
that they are concerned with the health #nd safoty of their employees. In fact,
the general idea-on which the Occupationsl Safety and Health Actis based is a

" -concept which we must espouse—that inereased efforts toward safe and healthy
i-v?urrour:idingg will result in_a higher quality of working eonditions. The objective
s sound. .. -

Hewever, in the case of OSHA, as in other federal bodies, the stringent rules
and regulations adopted have only served to weaken its purpose by burdening
~the businessman gnd mystifying him. Little thought scems to have been given

.*t0 tho effeot of th¥ law of ,tI small business, the backbone of our nation.

"
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We must address ourselves to the somewhat dulyjpus proposition that punish-
ment is the key to compliance. In this ease,"the eniphasis is misplaced. IL}Zlforce-
ment in the form of penalties has been the basis for achieving the goals set out in
the original legislation; complinnce is the key, but voluntary acceptance should be
the desired regult. I very strongly doubt the validity of the idea‘that fear of
penalty or fine will nct,unl{y encourage employers to mcet the provisions of the law,
and if at all, only to & minimal degree. Strict enforcement and threats will never
produce the kind of encouragement which will lead$o full'and complete acceptance
of the Inw or the stimulus to achieve full complianceith it.

Several suggestions come to mind, and they ineluge proposals some of which
have come before the House in the form of legislition. OSHA mugt work to
establish itself as & body enger, or ot least willing, to nid businesses in complying
with the provisions of the law. Perhaps severnl businessmen could meet together
with a representative of OSHA to determin® ways in which the purpose of the law
could he achieved and whether their present fagilities do contlf)ly with the minimum
standards, On-site consultations would assist §n disseminating information about
hazardous praetices or unhealthy conditions? In addition, these visits, without
fear-or fine, would stimulate a co-operative relationship between inspector ‘and
emiployer. : :

odny simall'businesses especially are facdd with'a host of rules and regulations
which hamper their growth and make their survival uncertain at n time when we
have record high unemployment. We must realize the necessity of keeping these
businesses alive and at Kmst recognize the problems which are peculjar to tﬁem as
we draft future legislation and implement existin‘% law. A more reasonable and
Just application of the Occupational Safety and Health Act would be a step in -
the right direction. .

STATEMENT BY HoN. Ricnarp C. Wuite, A REPRESENTATIVE 1IN CONGRESS
N From taE STaTE OF TEXAS

Mr. Chairman and distinguished Members of the Subcommittee: It has’heen
four years sinee the Occupational Safety and Health Act was implemented, and
through testimony vou have been receiving during your oversight hearings of the
previous session and this Congress, at least one point has been emphasized. While
the faets may show the very real need for n uniform code of employment safety
praetiees, experience with the program indicates an equally compelling need to
make adjustments in the present law.

Perhaps the most talked-nbout amendment advocated is one which would statu-
torily  provide® for on-site, nonenforcement consultations to employers, par-
tieularly =mall husinessmen. Consultative services has been an issue in almost
every Labor-IIEW Approprintions bill we have considered since OSHA’s enact-
ment. There seerus to be universal agreement as to the need and desirability of
tn-site consultative visits, yet we have continued to only provide these services
through individual fiseal year appropriations. Obviously, an amendment to the
law itself is long overdue. During the debate on the FY 76 Labor-HEW Appropria- -
tion< hill, n differentintion was made concerning consultative officers and en-
forcement officers. It is my sincere belief that, unless eminent danger exists,
first instanee sanctions should not be issued whether the visit is conducted by a
consultative or an enforcement officer. A.warning should, precede any sanction,
as is the case in many administrative penalty procedures.

During the previons session, I testified before this subecommittee on scveral
aspeets of the law and the administration of the OSHA law. It is good to note
that the Labor Department has begun providing advisory centers in the field
oflices, publisfiing “plain langiage” bulletins, and will be incrensing an educational
program to sectors of the small business communities. If OSHA is to work in the -

“way inewhich Congress intended, we must direct its implementation toward

effeetive nssistance to the cmployer in obtaining com‘)Iiance. !
lopefully, expedient nction can be taken on the bill I have cosponsored with

Wthe distinguished Chairman of this subcommittee. The-bill would provide g

program of consultation and education by the Labor Department for employers
and employces, and I feel it will go o long way toward lessening the problem still
to be experienced. T urge your favorable action on this legislation to statutorily
provide for such a program of education and assistnncew .

R = » ., - \ .
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NarioNan SocieTy oF ProreEssioNslL ENGINEERS,
Washington, D.C., September 18, 1975.
Hon. Dominick DaNiELS, :
Chairman, U.S. House of Represenialives, Subcommitiee on Manpower, Compen-
aatgg,«and Health and Safcly, Rayburn House Offise Building, U}aa_hingtan,
Dear CHAIRMAN¢ As chairman of the Occupational Safety and Henlth Con-
sumer Produet Safety Committee of the National Society of Professional Engi-
neers, I appreciate the opportunity to expand upon NSPE’s formal testimony

of July 22, 1975 on advisory consultative sorvices to be provided under the -

Occupational Safety and Health Act. As you requested in our informal discussion
folllowing the testimony, I am writing to offer further views on the consultant’s
role. : )
To be truly effective the-consultant as envisioned in H,R. 8618 must serve as
an adviser and counselor, not as an advocate or enforeer. His role is in large part
an educational pne and much of the success of the consultative program depends
on the employer accepting the consultant in this light rather than as an adversary.
For that reason, the I%ntionnl Society of Professional Engiheers recommends

" that H.R. 8618 be amended to specify that the consultant’s tusk include apprising

the employer and his em[tnloyces of the hazards cxistin%on the jobsite and of the
best engincorini', administrative, work practices and other methods of controlling
those hazards. At the same time, when there is imminent danger of serious injury

. or death, immediate steps must be taken to eliminate the hazardous situation.

" representative to discuss the conditions of the workplace and how to correet the

The employer should have the opportunity to correct the hazard identified by the
consultant without fear of punitive action. However, if an employer is unwilling
to take the necessary steps to-eliminaty the imminent danger, the Secretary should
be notified and the regular enforcement procedure should begin.
; lII\'SPE cheves paragraph (d) 2 of INR. 8618 should be revised to.read as
ollows: ~ :
“(2) No consultative visityauthorized ff)y this subsection shall be regarded as
an inspection or investigation under Segtion 8 of the Act and no citations shall
be issued nor shall any civil penalty be imposed by the Secretary upon such
visit; however, if an imminent danger i8 disclosed during a‘consultative visit and
the employer fails to take immediate action to climinnte the danger, the visit
shall be terminated and the Secretary advised by the consultant. All consultative
visits shall end with a close-vut conference with the employer and his employce<’

hazards.” . ) -

This procedure is not without successful preeedent. In the. Pennsylvania
Department of Transportation, for example, an Operations Review Group—a
team of highly qualified engineers—visits various Districts and Bureaus, review-
ing operations to determine whether the Department is following its own written
policies and procedures. Following such a review, the Group will hold a close-out
conference with the particular unit engaged in that activity, pointing out any
operational deficiencies. Subsequent to the close-out conference, a written report
is given to the Secretary of Transportation, who then requests a follow-up report
from the affected unit. -

Again, NSPE appreciates the opportunity to discuss this issue. If we ean be of
further service, please do not hesitate to contact us.

Very truly yours, .

S Bexsamin D. Rocuskie, Chairman,
Occupationsl Safety and Health Consumer Product Safely Commitlee.

O _ ‘ .




